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Wstep

W dniach 13-15 wrzesnia 2023 roku odbyta sie w Lublinie miedzynarodowa konferencja naukowa pt.
Czy federalizacja Unii Europejskiej jest zagrozeniem dla Polski i dla Europy? Przedsiewziecie to realizowane
byto we wspétpracy Akademii Kopernikanskiej z Narodowym Bankiem Polski.

Oczywistym punktem odniesienia dla refleksji miedzynarodowej grupy uczonych, byto odniesienie sie
do propagowanych przez niektore srodowiska w Europie zmian w traktatach okreslajacych ustréj i funkcjo-
nowanie Unii Europejskiej. Zmiany te budza bardzo wiele kontrowersji i watpliwosci i préba ich rzetelnej
oceny byty podstawowym celem konferencji.

Podczas konferencji wygtoszonych zostato przez uczonych z szedciu krajow (Hiszpanii, Wegier, Wtoch,
Wielkiej Brytanii, Standéw Zjednoczonych, Ukrainy) z siedmiu uczelni polskich i siedmiu uczelni zagranicz-
nych, 20 referatow:

* Bronistaw Sitek (Uniwersytet SWPS), Europa Ojcéw Zatozycieli.

+ Tomasz G. Grosse (Uniwersytet Warszawski), Metoda niemiecka walki z kryzysem w UE na przyktadzie
pandemii Covid-19 (The German method of fighting the crisis in the EU on the example of the Covid-19
pandemic).

+ Grzegorz Goérski (Akademia Jagiellonska), Federacja Europejska - Europa ,dwéch predkosci” czy Europa
podwaojnych standardow?

+ Artur Kotowski (Uniwersytet Kard. S. Wyszyniskiego), Zaginiony multicentryzm prawa europejskiego.

* Marius Ostrowski (European University Florence), Resolving the impasse: Towards a new European Treaty.

+ Manuel Vescovi (Copernican Academy) Past, present and future of the European Union.

+ Arkadiusz Jabtonski (Katolicki Uniwersytet Lubelski), Praworzqdnos¢ miedzy sensem a znaczeniem.
Perspektywa socjologiczna.

+ Conor Casey (Surrey University), How Should the Natural Lawyer Engage with Supranational Jurispru-
dence? A Case Study of the Attorney General of Northern Ireland John Larkin KC, 2010-2020.

+ Andrzej Bryk (Uniwersytet Jagiellonski), Jurystokracja jako forma post-demokratycznego ustroju
i narzedzie federalizacji UE.

+ Fabrizio Giulimondi (Universita La Sapienza, Roma), ,Contributions and funding sub condicione ,con-
ditionality”; abuse of the ,Rue of law” infringement of the principle of subsidiarity; violation of national
sovereignty; interference with the legal systems of EU Member States; conflict with the ,identities con-
stitutional”.

* Vasyl Kostytsky (Kijowski Uniwersytet Narodowy), Era wtadzy sqdowniczej w Europie: problemy tréjpo-
dziatu wtadzy w kontekscie praworzqdnosci i suwerennosci narodowe.

+ Alejandro Torres Gutierez (Universidad Publica de Navarra), Implementation of the Rule of Law in
Spain: Challenges, Mistakes and Opportunities.

+ Emé&d Veress (University of Miskolc), Reform of the Romanian Judiciary, in the light of the EU CVYM
mechanism.

+ Kazimierz Dadak (Hollins University, Virginia), Euro jako czynnik dezitegrujqcy.

+ Gyodrgy Marinkas (University of Miskolc), Some remarks on the ‘Half-Built House’ from a Hungarian
perspective with special regard to the ECB’s crisis management measures (and their conformity with the
principle of conferral).

+ Janos Szylagyi (University of Miskolc), Key land law issues of Hungary in the light of EU law: Protecting
local farmers and classic rural communities in a globalising Europe.



Bezpieczenstwo lokalne, wspotczesne uwarunkowania i zagrozenia

+ Mark P. Szpak (Boston), Federalism, Independence and Acquiescence in Cross-State Data Protection
Controls in the EU and US.

+ Andrij Boyko (Kijowski Uniwersytet Narodowy), Ukraine as a Candidate on the Way to the EU: Risks of
the Unjustified Narrowing of National Sovereignty.

+ Pasquale Policastro (Uniwersytet Szczecinski), Suwerennos¢ panstwa w zakresie zasobéw naturalnych
oraz niemoznos¢ przekazywania organizacjom miedzynarodowym wtasnych kompetencji w zakresie
zarzqdzania lasami. Propozycje konstytucyjne, prawodawcze i polityczne dla Polski.

+ Leszek Graniszewski (Uniwersytet Kard. S. Wyszynskiego, Warszawa), Ksztattowanie transnarodowych
partii politycznych i systemu wyborczego jako instrument federalizacji Unii Europejskiej (zdalnie).

+ Tomasz Demendecki (Uniwersytet Marii Curie-Sktodowskiej, Sad Najwyzszy), Orzecznictwo europej-
skich organdw sqdowych jako instrument realizujqcy idee federalnej Unii Europejskiej.

Niewatpliwym sukcesem organizatoréw tego przedsiewziecia byto przedstawienie pogtebionych reflek-
sji naukowych na tak wiele niezwykle waznych i aktualnych zagadnien determinujacych dzisiaj rzeczywi-
stos$¢ prawno-ustrojowa Unii Europejskiej.

W prezentowanym wydawnictwie przedstawiamy czes$¢ tego dorobku. Podkresli¢ bowiem nalezy,
ze w poczatkach grudnia (11-12) odbedzie sie w Warszawie druga czes¢ tego wydarzenia. Bedzie ona
poswiecona zagadnieniom ekonomicznym, w szczegdlnosci zwigzanym z kondycja strefy Euro oraz per-
spektywom rozszerzenia tej strefy na inne panstwa (Polska, Czechy, Rumunia, Wegry, Szwecja czy Dania).
Kolejna czes¢ tej publikacji zawierac bedzie pozostate teksty.

Jednoczes$nie postanowilismy, aby w ramach tego wydawnictwa zaprezentowac kilka tekstow, ktére
nagrodzone zostaty w konkursie dla absolwentéw uczelni wyzszych z tytutem magistra na najlepszy tekst
z zakresu bankowosci centralnej.

Konkurs ten przeprowadzita Akademia Kopernikariska we wspétpracy z Narodowym Bankiem Polskim.
W sposéb zaskakujacy dla organizatoréw konkursu okazato sie, ze niezwykle interesujgce przemyslenia
autorow tekstdéw o bankowosci centralnej, wpisuja sie w debate dotyczaca sensu ewentualnego wtaczenia
Polski do strefy Euro.

Cieszymy sie zatem tym bardziej, ze te niezmiernie interesujace opracowania mtodych uczonych, ujrza
Swiatto dzienne w ramach tak waznego wydawnictwa.

Grzegorz Gorski
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1. Wstep

Analizujgc wydarzenia polityczne oraz zachodzace od trzech dekad zmiany spoteczne w ramach Unii
Europejskiej, rodzi sie pytanie o przyszta wizje tej dobrowolnej organizacji 27 parnstw europejskich, w tym
Polski. Warto przypomnie(, ze poszczeg6lnym etapom tworzenia i rozszerzania Unii o nowe panstwa towa-
rzyszyt obustronny entuzjazm, tak panstwom przyjmujacym jak i panstwom wstepujacym. Wielu pamieta
jeszcze euforie spoteczng wywotang przystapieniem Polski do Unii Europejskiej w 2004 r.

Uptyw czasu oraz rodzace sie ponadnarodowe nowe problemy takie jak: kryzys uchodzcy, wojna Rosji
z Ukraing czy utrzymanie wspoélnej dyscypliny pomiedzy panstwami cztonkowskimi rodzi dzisiaj podziaty
i spory co do konkretnych rozwigzan czy tez stosowanych procedur decyzyjnych. Przedmiotem niniejszego
opracowania jest préba refleksji nad wizja przysztosci Unii Europejskiej. W tym kontekscie wydaje sie
konieczne powrdcenie do pierwotnej wizji zjednoczonej Europy w Swietle pogladow tzw. Ojcéw Zatozy-
cieli, zwtaszcza Alcide De Gasperiego, Konrada Adenauera i Roberta Schumana?. Nastepnie niezbedne jest
wskazanie na obecne istniejgce podziaty w ramach Unii Europejskiej oraz na ich przyczyny.

We wnioskach konicowych zostang nakreslone mozliwe rozwigzania, ktére mogtyby pozwoli¢ na dalszy
rozw@j struktury i integracji Unii Europejskiej mozliwej do zaakceptowania przez wszystkie panstwa czton-
kowskie.

2. Powstanie Wspoélnot Europejskich — (nie)spetnione
nadziej Ojcow Zatozycieli

Traumatyczne dla catej ludzkosci doswiadczenia Il wojny Swiatowej zmusity 6wczesnych decydentow
politycznych i myslicieli do szukania takich rozwigzan politycznych i gospodarczych, ktére pozwolitby na
budowanie trwatego pokoju w Europie. Nalezy pamieta¢, ze Europa, a wtasciwie niektdre kraje Europej-
skie, takie jak Francja, Niemcy, Belgia, Holandia, Portugalia czy Wtochy zostaty dotkniete negatywnymi
skutkami nie tylko wojny, ale réwniez utratg znacznych dochodéw budzetowych z koriczacej sie wéwczas
epoki kolonialnej?. Btedna polityka kolonialna powodowata nie tylko niszczenie lokalnej struktury spotecz-
nej i gospodarczej, ale tez przyczyniata sie do kreowania przysztych probleméw spotecznych w Europie?.
W celu znalezienia rgk do prostych pracy juz w XIX wieku sprowadzono do Europy coraz wiecej ludnosci
z kolonii, zwtaszcza Wielka Brytania i Francja“.

W tamtym kontekscie historycznym pojawity sie pomysty na przyszta Europe wypracowane przez
owczesnych trzech politykow europejskich, tj. Alcide De Gasperiego, Konrada Adenauera i Roberta Schu-

1 Zob. G. Audisio, A. Chiara, Twércy zjednoczonej Europy. Robert Schuman, Konrad Adenauer, Alcide De Gasperi, ttum. P. Borkow-
ski, Warszawa 1995, s. 144.
2 Zob. E.P. Fitzgerald, Did France’s colonial empire make economic sense? A perspective from the postwar decade, 1946-1956, The
Journal of Economic History, 48(2)(1988), s. 373-385.

3 Byty dwa modele organizacji kolonii, francuski i brytyjski. Pierwszy z nich polegat na catkowitym uzaleznieniu lokalnej wtadzy
od rzagddéw panstwa Francuskiego, drugi zas model pozwalat na rozwéj autonomii lokalnych struktur administracji panistwowej. Zob.
A. Wiecek, Kolonializm w Afryce i jego skutki-model brytyjski i model francuski, Przeglad prawniczy ekonomiczny i spoteczny 4(2012),
s. 79-93.

4 K. Jaworski, Francuska wizja zréznicowanej integracji europejskiej w kontekscie debaty na temat przysztosci UE i strefy euro,
Sprawy Miedzynarodowe 72.4(2019), s. 197.
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mana-. Stad niezbednym jest krotkie zaprezentowanie zyciorysu i pogladéw tych politykéw w celu poka-
zania ich wizji nowego tadu europejskiego po Il wojnie Swiatowej. Pozwoli to na poszukanie odpowiedzi
na dwa podstawowe pytania, a mianowicie: co zostato zrealizowane z tamtych pomystow? oraz na ile wizja
tzw. Ojcow Zatozycieli Wspolnot Europejskich dzisiaj, tj. w Swiecie globalnym i wirtualnym, jest przydatna
i aktualna?

2.1. Alcide De Gapseri (1881-1954)

Jednym z tzw. Ojcow Zatozycieli Zjednoczonej Europy byt Alcide De Gasperi, ktory juz w 1911 r. byt
przedstawicielem Trydentu do austriackiej Izby Reprezentantow w Wiedniu. W tym samym roku podczas
jednego ze swoich wystapien mowit tak o potrzebie budowy zjednoczonej Europy. Jego pomyst nie mogt
wowczas zostac zrealizowany w skutek wybuchu pierwszej wojny Swiatowej oraz dominujacej wowczas
ideologii faszystowskiej i komunistycznej w Europie. Ale juz w 1943 r. zatozyt Partie Chrzescijarisko-Demo-
kratyczng, a po upadku ustroju faszystowskiego zostat premierem Wtoch w latach 1945-1953. Byt gorgcym
rzecznikiem demokracji i wolnosci w Europie. Wspierat plan Roberta Schumana w sprawie utworzenia
Europejskiej Wspolnoty Wegla i Stali (dalej EWWiS). Traktat o powotaniu EWWiS zostat podpisany w Paryzu
w dniu 18 kwietnia 1951 r., a Alcide De Gasperi przewodniczyt pierwszemu EWWiSe.

Alcide De Gasperi postulowat utworzenie europejskiej polityki obronnej. Plan ten ostatecznie nie zostat
sfinalizowany. Alcide De Gasperi przyjmujac nagrode Karola Wielkiego w 1952 r. powiedziat: Przysztos¢ nie
bedzie ksztattowana poprzez stosowanie sity czy zqdze podbojow, lecz poprzez cierpliwe stosowanie metod
demokratycznych w konstruktywnym duchu porozumienia i przy poszanowaniu prawa do wolnosci. Postulo-
wane przez Alcide De Gasperiego zakornczenie ery podbojow przez paristwa europejskiego motywowato
go do stwierdzenia, ze przyszta Europa winna by¢ zjednoczona, jako zwigzek odrebnych panstw. Wedtug
niego taka struktura Wspolnot Europejskich umozliwi wzajemne uzupetnianie sie, wspotprace oraz wspar-
cie z jednoczesnym poszanowaniem r6znorodnosci. Stad po koniec zycia Alcide De Gasperi postulowat
powotanie Europejskiej Wspélnoty Gospodarczej.

Alcide de Gasperi podkreslat wage europejskiej solidarnosci i usuniecia barier dzielacych Konty-
nent. Uznat, Zze ,projekt europejski” moze odnies¢ sukces tylko wtedy, gdy pozostanie wierny duchowi
solidarnosci a wspélna wola Europy bedzie silniejsza niz wola poszczeg6lnych narodéw. Ten duch soli-
darnosci i otwartosci na innych byt postrzegany jako niezbedny dla budowania zjednoczonej i zasobnej
Europy. Wizja Europy Alcide De Gasperiego opierata sie na przekonaniu, ze polityczne i duchowe dziedzi-
ctwo ojcodw zatozycieli powinno by¢ rozwijane i wzmacniane oraz ze Europa powinna przyczyniac sie do
budowania przysztosci petnej sprawiedliwosci, solidarnosci i pokoju dla wszystkich narodéw’. Wizja Zjed-
noczonej Europy wedtug Alcide De Gaspariego byta jak na owe czasu niezwykle postepowa i uzyteczna dla
budowania przysztego trwatego pokoju w Europie.

2.2. Konrad Adenauer (1876-1967)

Drugim z Ojcow Zatozycieli Zjednoczonej Europy, ktérego dziatalnosc i poglady znacznie przyczynity sie
do procesu integracji Europejskiej byt Kondrat Adenauer, ktory juz w okresie miedzywojennym XX wieku
petnit urzad burmistrza Kolonii. W 1933 r. nazisci pozbawili go tego urzedu, na ktéry powrocit po Il wojnie

> Katalog Ojcow Zatozycieli Zjednoczonej Europy nie jest zamkniety. Do tego katalogu zalicza sie jeszcze m.in. Jean Monnet,
Altiero Spinelli, Paul-Henri Spaak, Joseph Bech czy nawet Winston Churchill. Zob. Z.B. Rudnicki, Polityczne koncepcje Unii Europejskiej,
Studia Humanistyczne: Rocznik Akademii Gérniczo-Hutniczej im. St. Staszica 7(2009), s. 11-27.

6 H. Szareyko, Alcide De Gasperi. Jeden z ,Ojcéw” Zjednoczonej Europy, Wroctawski Przeglad Teologiczny 17(2009), nr 2. s. 205.
(s. 199-206); R. Zieba, Wspdlna Polityka Zagraniczna i Bezpieczeristwa Unii Europejskiej, Warszawa 2007, s. 16-21.

7 Letter of His Holiness John Paul Il to Italian Bishops, [w:] https://www.vatican.va/content/john-paul-ii/en/letters/1994/docu-
ments/hf_jp-ii_let_06011994_respons-catholic-people.html [dostep: 9.09.2023].
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Swiatowej. Ale juz w 1949 r. objat urzad pierwszego kanclerza Republiki Federalnej Niemiec. Urzad ten pia-
stowat przez 14 lat. Konrad Adenauer byt zdecydowanym przeciwnikiem nazizmu, przez co utracit nie tylko
urzad burmistrza Kolonii, ale takze narazit sie na ostracyzm finansowy. Ten trudny okres przetrwat gtéwnie
dzieki pomocy Kosciota Katolickiego. Jako praktykujacy katolik akcentowat znaczacg role chrzescijanstwa
w procesie integracji europejskiej®.

Doswiadczenia jakie Konrad Adenauer zdobyt bedac burmistrzem Kolonii oraz podczas przesladowan
jakich doznat osobiscie podczas okresu dyktatury nazistowskiej sprawity, ze juz w okresie miedzywojen-
nym myslat nad droga prowadzaca do zjednoczenia Europy i potozenia kresu wojnom, zwtaszcza miedzy
Niemcami a Francja. Swoje dziatania opierat na pracowitosci oraz chrzescijanskich zasadach moralnych
i wartosciach. Stad Konrad Adenauer byt zwolennikiem utworzenia EWWiS oraz pézniejszego traktatu
o Europejskiej Wspolnocie Gospodarczej z 1957 r. Podejmowat dziatania zmierzajace do zniwelowania
historycznej wrogosci jak istniata w stosunkach pomiedzy Francjg i Niemcami. Konrad Adenauer byt prag-
matykiem zdeterminowanym do intensyfikacji dziatan na rzecz zjednoczenia Europy, w ktérej Niemcy
beda w petni panistwem demokratyczny i wolnym. Konrad Adenauer zdawat sobie sprawe w drzemigcym
w narodzie Niemieckim mitu o potedze i dominacji nad $wiatem, a przynajmniej nad Europa. Stad twier-
dzit, ze Niemcy moga odgrywac decydujaca role w Swiecie, ale tylko na drodze prowadzacej do zjednoczo-
nej Europy®. W poczatkach petnienia urzedu kanclerza Niemiec sprzeciwit sie tez odbudowie niemieckiej
armii narodowej, ta bowiem mogtaby stanowic¢ zagrozenie dla przysztej Europy. Postulowat utworzenie
Europejskiej Wspélnoty Gospodarczejo.

2.3. Robert Schuman (1886-1963)

Trzecim z omawianych tzw. Ojcédw Zatozycieli Zjednoczonej Europy jest Robert Schuman, francuski poli-
tyk, dwukrotny premier Francji, minister spraw zagranicznych i minister finanséw. Byt jednym z kluczo-
wych politykéw europejskich majacych wptyw na procesy integracyjne po Il wojnie $wiatowej w Europie’™.
Robert Schuman byt gorliwym katolikiem. Twierdzit, ze autentyczna integracja europejska nie moze abstra-
howac od wymiaru kulturowego, ktdra jest istotnym elementem europejskiej samoswiadomosci. Nawigzu-
jac do chrzedcijanskiego dziedzictwa Robert Schuman stwierdzit, ze nalezy wskaza¢ na trzy podstawowe
wartosci wynikajace z chrzescijanstwa, tj. demokracje, pokéj oraz jednos¢ w réznorodnoscit?.

Najwiekszy wktad Roberta Schuman w integracje europejska to tzw. Deklaracja Schumana, jaka byto jego
wystapienie z 9 maja 1950 r. Deklaracje te uwaza sie za akt naradzenia sie Unii Europejskiej. Stad dzien 9
maja zostat ustanowiona dniem Unii Europejskiej. Robert Schuman w swoim wystapieniu twierdzit m.in.:
.Europa nie powstanie od razu ani w catosci: bedzie powstawata poprzez konkretne osiggniecia budujace
rzeczywistg solidarnos¢. Zgromadzenie narodéw europejskich wymaga wyeliminowania odwiecznej wro-
gosci miedzy Francjg a Niemcami”!>.

8 Zob. B. Gazinski, Inspiracje chrzescijanskie w dziatalnosci Konrada Adenauera-wspottworcy powojennych Niemiec i dzisiejszej
Unii Europejskiej, Nurt SVD, 142(2)(2017), s. 467-481.

9 Konrad Adenauer o znaczeniu Europejskiej Wspélnoty Obronnej, [w:] Wybdr tekstéw Zrédtowych do historii powszechnej po Il
wojnie swiatowej.1945-1955, czes¢ 2, t. 1, oprac. A. Basak, T. Marczak, wybor A. Basak, T. Marczak, Wroctaw 1989, s. 376-381.

10 A, Visvizi, Rola Niemiec w Europie: od zjednoczenia do kryzysu w Grecji, [w:] KA. Ktosinska, Japonia, Niemcy — odzyskany honor
w rozwoju gospodarczym, Lublin 2011, s. 4.

1 H. Szareyko, Robert Schuman Jeden z «ojcéw» zjednoczonej Europy, Wroctawski Przeglad Teologiczny, 17(1)(2009),
s.219-227.

12 Zob. t. Kaczmarczyk, Czy warto ,zaczynac od kultury”? Chrzescijariskie inspiracje mysli Roberta Schumana na temat integracji
w Europie. Kultura Wspotczesna 2(2013), s. 180-181.

13 Tekst Deklaracji w jezyku polskim znajduje sie na stronie internetowej Fundation Robert Schuman, Deklaracja z 9 maja 1950 .
wygtoszona przez Roberta Schumana, [w:] https://www.robert-schuman.eu/pl/doc/questions-d-europe/qe-204-pl.pdf [dostep:
4.08.2023].
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Wierzyt w wizje zjednoczonej i otwartej Europy, w ktorej usuniete zostang bariery dzielace Konty-
nent. Wizja Schumana podkreslata wage dialogu i spotkania z innymi narodami i kulturami. Uwazat, ze
duchowa otwartos¢ Europy i jej zdolnos¢ do stawiania fundamentalnych pytan o sens zycie byto jej naj-
wieksza mocna strona. Wizja Europy Schumana przedstawiata sprawiedliwos¢, solidarnos¢ i pokéj, prze-
tamywanie barier etnicznych i kulturowych oraz pokonywanie podziatéw miedzy Wschodem i Zachodem,
P6tnocg i Potudniem.

Dziedzictwo mysli Roberta Schumana wzywa réwniez i dzisiaj do ciggtego dazenia do jednosci europej-
skiej, wychodzac poza wtasny interes'. Jego poglady byty zbiezne z pogladami gtoszonymi przez pozosta-
tych 6wczesnych inicjatoréw integracji europejskiej, zwtaszcza Alcide De Gapseriego i Konrada Adenauera.
W konsekwencji 18 kwietnia 1951 r. sze$¢ panstw europejskich podpisato traktat paryski, na mocy ktérego
powstata wspomina juz wczesniej Europejska Wspo6lnota Wegla i Stali, co stanowito preludium do przy-
sztej Europejskiej Wspélnoty Gospodarczej, a ostatecznie do Unii Europejskiej'®.

2.4, Konkluzje wynikajyce z pogladow tzw. Ojcow Zatozycieli

Podsumowujac analize osobowosci i pogladéw trzech najwazniejszych z tzw. Ojcow Zatozycieli Zjedno-
czonej Europy, zalezy stwierdzi¢, ze wszyscy oni byli inspirowani wartosciami chrzescijanskimi. Jednak to
nie religia miata stac sie gtéwnym czynnikiem integrujgcym Europe. Byli oni bowiem Swiadomi istnienia od
wiekdéw w Europie r6znorodnosci kulturowej, w tym religijnej wewnatrz naszego Kontynentu. Stad wartosci
na podstawie ktérych nalezy budowac przyszta Europe to demokracja, pokéj i jednos¢ w r6znorodno-
Sci. Proponowane przez nich dziatania zmierzaty do zasypania danych konfliktow miedzy Francjg a Niem-
cami, budowy struktur gwarantujacych pokéj. W tych pierwotnych koncepcjach Ojcéw Zatozycieli integra-
¢ji europejskiej pomijane byty zjawisko ideologizacji Europy, ktora niewatpliwie najczesciej ludzi dzieli.
Wszyscy zaprezentowani Ojcowie Zatozyciele opowiadali sie bardziej za budowg Zjednoczonej Europy
jako federacja panstw wolnych i niezaleznych, ktére tacza jednak wspoélne cele wynikajace z przyjetych
traktatow i wspélnych wartosci.

Nie mozna jednak nie zauwazy¢, ze wizje wspomnianych trzech Ojcéw Europy dotyczyty Europy Zachod-
niej. Prawie catkowicie pominieta w tych planach byta Europa Srodkowa i Wschodnia, gtownie ze wzgledu
na skutki tzw. uktadu z Jatty i Poczdamu, tj. podziatu Swiata pomiedzy dawny Zwigzek Radzicki i Aliantow.
Nie mozna zatem poming¢ faktu, ze ta ograniczona wizja Europy posrednio ugruntowata na dtugie lata
podziat Europy przedzielonej tzw. zelazng kurtyna.

3. Wspotczesne problemy Unii Europejskiej

Nie mozna nie zauwazy¢, ze Unia Europejska poczynajac od pierwszej Europejskiej Wspélnoty Wegla
i Stali przeszta wiele nowych etapéw transformacji powodowanych czynnikami egzogennymi i endogen-
nymi. Nie sposéb jest jednak wszystkie wyliczy¢ i omowic w tym krétkim opracowaniu. Stad pozwole sobie
nawigzac do tych, ktére uwazam za istotne.

Najwazniejszym sukcesem po poczatkowym okresie integracji europejskiej byto utworzenie w 1957
roku Europejskiej Wsp6lnoty Gospodarczej. Celem tej instytucji byt harmonijny rozwdj gospodarczy
panstw cztonkowskich, podnoszenie stopy zyciowej ich obywateli, utworzenie wspélnego rynku i zblizenie

14 Letter of His Holiness John Paul Il to Italian Bishops, [w:] https://www.vatican.va/content/john-paul-ii/en/letters/1994/docu-
ments/hf_jp-ii_let_06011994_respons-catholic-people.html [dostep: 9.09.2023].

15 Zrozumiec polityke Unii Europejskiej. Zatozyciele UE. Dokument Komisji Europejskiej, Luksemburg 2013 [w:] http://www.euro-
pedirect-gdansk.morena.org.pl/wp-content/uploads/2015/08/zalozyciele_UE.pdf [dostep: 4.08.2023]. Zob. P. Fontaine, P. A new
idea for Europe. The Schuman declaration-1950-2000. European Documentation, Luxemburg 2000, s. 10 n.
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polityki gospodarczej panstw cztonkowskich. W konsekwencji na postawie kolejnych traktatéw wprowa-
dzona zostata wspolna polityka celna, zniesiono bariery ilosciowe i prawne w handlu miedzy panstwami
cztonkowskimi, zapewniono swobodny przeptyw o0séb, ustug i kapitatu w ramach EWG. Wprowadzono
wspélna polityke rolng i transportowg, czy tez przyjeto wspo6lng polityke ochrony $rodowiska. Utworzono
podstawowe organy Wsp6lnot, w tym Komisje Europejska, Parlament Europejski oraz powotano do zycia
fundusze umozliwiajace realizacje przyjetych celow?®.

Dzisiejsza Unii Europejska stoi przed nowymi zadaniami do ktérych nalezy zaliczy¢: ochrone Srodowi-
ska, imigracje, ochrona demokracji i praw cztowieka,

3.1. Ochrona srodowiska

Europejska polityka ochrony Srodowiska ma swoje poczatki w Jednolitym Akcie Europejskim z 1986 r.
Znalazt sie tam tytut VII poswiecony kwestiom ekologicznym, w ktérym wprowadzono do traktatu o EWG
art. 130r 130s, i 130 t. W art. 130 r. wskazuje cele tej polityki, do ktérych zaliczano: ochrone i poprawe
jakosci srodowiska naturalnego, powigzano polityke ochrony srodowiska z ochrong zdrowia cztowieka oraz
umiarkowane korzystanie z zasobow naturalnych, zwtaszcza tych, ktére nie s3 odnawialne. Wspo6lnotowa,
a p6zniej unijna polityka ochrony ksztattowana byta gtéwnie w oparciu o okresowe ramowe programy
ochrony naturalnego $rodowiskal’. Obecnie realizowany jest 8. program przyjety przez Parlament Europej-
ski w 2021. Zawiera on dtugofalowe cele, ktére maja by¢ realizowane do 2050 r. Celem najnowszego pro-
gramu jest zmniejszenie $ladu materiatowego i konsumpcyjnego UE oraz stopniowe wycofywanie dotacji
szkodliwych dla srodowiska'®.

Unia Europejska wtaczyta sie w budowanie ONZ-towskiej polityki rownowazonego rozwoju, wypraco-
wanej podczas tzw. Szczytdw Ziemi. Obecnie podstawowym zdaniem jest wyhamowanie zanieczyszczenia
powietrza i zmniejszenia tempa negatywnych zmian klimatycznych wywotywanych gtownie emisja CO2.
Jedna z gtéwnych obecnie realizowanych inicjatyw w tym zakresie jest pakiet Fit for 55 zaproponowany
w 2021 r. przez Komisje Europejska. Celem pakietu jest doprowadzenie do naturalnosci klimatycznej
w Unii Europejskiej do 2050 r. W tym celu UE podjeta szereg zmian legislacyjnych oraz wprowadzita odpo-
wiednie mechanizmy °.

Przyjecie jednak tego pakietu rodzi wiele problemoéw, wsrod ktorych najwiekszy to kwestia finasowania
jego realizacji. Niewatpliwie ciezar zmian technologicznych tatwiej zniosg kraje bogatsze, takie jak Francja,
Niemcy, Belgia czy Holandia. Znacznie trudniej bedzie krajom o nizszym stopniu rozwoju technicznego
i nizszym PKB, takie jak Polska, Butgaria, Rumunia czy Wegry. Jak na razie tylko Polska dos¢ jednoznacznie
kwestionuje niektére inicjatywy pakietu Fit for 55 wtasnie ze wzgleddéw finansowych. Nie wydaje sie tez,
aby istniejgce réznigce ekonomiczne pomiedzy panstwami cztonkowskimi zostaty w petni zniwelowane
poprzez utworzenie przez Komisje Europejska funduszy pomocowych?°.

Ponadto stabg strong realizacji pakietu Fit for 55 jest fakt, ze produkty i ustugi europejskie beda droz-
sze, a tym samym bede mniej konkurencyjne wobec tych pochodzacych zwtaszcza z Chin, Indii i Stanow

16 Zob. Z.M. Doliwa-Klepacki, Integracja Europejska. tqcznie z uczestnictwem Polski w UE i Konstytucjq dla Europy, Biatystok 2005,
s.799 n.

17 Zob. M. Sitek, Problemy ekologii w polityce i prawie wspdlnoty europejskiej. Wktad do europejskiej kultury prawnej, Torun 1997,
s.33n.

18 Rada przyjmuje 8. Program dziatart w zakresie srodowiska, strona internetowa Rady Europejskiej, [w:] https://www.consilium.
europa.eu/pl/press/press-releases/2022/03/29/council-adopts-8th-environmental-action-programme/ [dostep: 4.08.2023].

19 0. Hatub-Kowalczyk, Przeciwdziatanie ubdstwu energetycznemu w unijnej strategii Fit for 55-zarys problematyki, Polityka
i Spoteczenstwo 19.04(2021), s. 50-60.

20 W celu realizacji pakietu fit for 55 przewidziano Fundusz Sprawiedliwej Transformacji i Spoteczny Fundusz Klimatyczny.
Rozporzadzenie Parlamentu Europejskiego i Rady (UE) 2021/1056 z dnia 24 czerwca 2021 r. ustanawiajace Fundusz na rzecz
Sprawiedliwej Transformadji. (Dz.U. UE L 231, s. 1-20). Zob. T. Stupik, Europejski Zielony tad—merytoryczne podstawy neutralnosci
klimatycznej w aspekcie gospodarki surowcowej, 11(2020), s. 615-621.
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Zjednoczonych. Zas$ CO? i tak bedzie dochodzita do panstw cztonkowskich wraz z wiatrami wiejacymi
z innych stron $wiata, gdzie redukcja emisji CO? jest znacznie mniejsza lub tez w ogéle takiego programu
nie wdrozono.

3.2. Problemy migracyjne

Drugim waznym aktualnie problemem Unii Europejskiej jest rosngca imigracja. Imigracja jest niewatpli-
wie jednym z gtownych cech charakterystycznych dla ludzkosci od jej zarania. Warto pamietac, ze réwniez
my Polacy przyszliSmy na tereny dzisiejszej Polski wraz z innymi ludami pochodzenia indoeuropejskiego.
Nie mozemy tez zapomnie¢, ze w wiekach biedy, tj. w XVIII i XIX wieku emigracja z Polski do Stanow Zjed-
noczonych, Brazylii, Francji czy Niemiec znaczgco sie wzrosta. Ostatnia wielka emigracja Polakéw miata
miejsce w zwigzku z Il wojng Swiatowg i pézniejszym komunizmem. W tych trudnych dla nas sytuacjach
historycznych bylismy otwarcie i przyjaznie przyjmowani w réznych czesciach $wiata?*.

Obecne problemy migracyjne Europy narastaja jednak dos¢ szybko i w sposéb chaotyczny od przynaj-
mniej dwoch dekad. Niewatpliwie jest to poktosie kolonializmu, ktory zniszczyt lokalne struktury organi-
zacyjne spoteczenstwa, a takze ciggle trwajgcej epoki postkolonialnej. Jest to czas gospodarczego podbi-
jania czy wykorzystywania gtownie panstw afrykanskich przez Francje, Wielka Brytanie, a obecnie réwniez
przez Stany Zjednoczone, Rosje, Chiny. Mieszkancy dawnych kolonii zmierzajg do Europy w celu znalezie-
nia lepszych warunkoéw zycia. Wobec masowego naptywu imigrantow w wielu krajach europejskich, w tym
we Francji i Niemczech, panuje btedne przekonanie o mozliwosci europejskiej integracji wielokulturowej.
Dosdwiadczenia zwtaszcza Francji, Szwecji i Niemiec z ostatnich lat pokazujg, ze integracja migrantow z kul-
turg zastang nie realizuje sie. Migranci poza pomoca socjalng nie sg zainteresowani integracjg, lecz imple-
mentacja do Europy swojej rodzimej kultury.

Doswiadczenia ostatnich lat pokazuja rowniez, ze nawet sam fakt urodzenia sie w rodzinie imigrantow,
zwtaszcza w rodzinie muzutmanskiej mieszkajacej od dtuzszego juz czasu w Europie, a takze uczeszczanie
do szkoty czy na studia w Europie, nie powoduje europeizacji takiej osoby. Migranci nadal tkwig w kulturze
swoich praojcow z zamiarem ekspansji swojej religii, kultury w Europie. Co wiecej wielu imigrantéw dazy
do budowania wtasnych struktur spotecznych.

Na brak integracji imigrantow z kultura europejska naktadaja sie problemy demograficzne prawie
wszystkich panstw Unii Europejskiej. Spoteczenstwo europejskie zdominowane w duzym stopniu przez
wartosci liberalno-lewicowe, w tym ze skrajnie rozumiang wolnoscia, dos¢ szybko starzeja sie. Luke poko-
leniowa i brak rak do pracy wtadze wiele panstw probuja zapetni¢ wasnie migrantami z innych kregow
kulturowych. Niewykluczone, ze juz w niedalekiej przysztosci, to imigranci beda stanowili wiekszos¢
mieszkancow Wielkiej Brytanii, Francji, Niemiec, Belgii czy Holandii. Juz dzisiaj we Francji az 12,7% miesz-
kancéw stanowia imigranci, w Niemczech ten procent jest jeszcze wyzszy, bo wynosi az 13,1%?22. Efektem
rosnacej liczby imigrantéw w Europie towarzyszg nierzadko rézne formy ich demonstracji czy stosowania
aktéw przemocy. Na przetomie czerwca i lipca 2023 r. przez Francje przewalata sie fala zamieszek ulicz-
nych wywotana zastrzeleniem 17-latka przez francuska policje. Nie bez znaczenia byt fakt, ze ofiara byta
muzutmaninem. Spo6tczesnos¢ muzutmariska zabdjstwo to potraktowata jako atak na ich grupe religijna.

W kontekscie rosnacej imigracji do UE rodzi sie pytanie o model wspotistnienia obok siebie r6znych
grup spotecznych pochodzacych z odmiennych kultur, w tym i réznych religii. Niewatpliwe Francja jako
panstwo kolonialne i postkolonialne posiada duze doswiadczenie w budowaniu poprawnych relacji

21 7Zob. ). Dziedzic, Zjawisko migracji Polakéw, Polonia Sacra 21.4(2017), s. 37-60.

22 Niemcy. Rekordowa liczba ludnosci dzieki uchodzcom, 20.06.2023, [w:] https://www.dw.com/pl/niemcy-rekordowa-liczba-
-ludno%C5%9Bci-dzi%C4%99ki-uchod%C5%BAcom/a-65972205 [dostep: 4.08.2023]. Wiecej o problemach demograficznych
w Europie, zob. M. Such-Pyrgiel, Bezpieczeristwo demograficzne spoteczeristwa polskiego w kontekscie zjawiska singli. Zarys problema-
tyki, [w:] M. Such-Pyrgiel, (red.), Bezpieczeristwo spoteczne w XXI wieku w ujeciu socjologicznym, pedagogicznym, prawnym i nauk
0 zarzqdzaniu, J6zeféw 2013, s. 33-52.
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pomiedzy réznymi grupami kulturowymi. Ten model ma niewatpliwie duzy wptyw polityke integracyjna
Unii Europejskiej. Nie mozna nie zauwazy¢, ze réwniez Unia Europejska podejmuje dziata zmierzajace do
integracji os6b nalezacych do réznych kultur.

Rodzi sie jednak pytanie o stusznos¢ obranej drogi tej integracji? Czy nie za bardzo oczekuje sie od
0s6b nalezacych do odmiennych kultur, aby one zintegrowaty sie z kulturg europejska, czy inaczej, aby sie
zeuropeizowaty? Co oznacza europeizacja dla imigrantow? Czy maja przyja¢ obecnie panujacy w Europie
system wartosci, w duzej mierze typowy dla nurtéw lewicowo-liberalnych?

Konkludujac rozwazania o imigracji do Europy to jest ona w tej chwili stabo kontrolowana przez organy
unijne, ale tez i przez panstwa cztonkowskie. Najwiecej imigrantow przybywa z panstw najubozszych,
z przesztoscig kolonialng czy post kolonialng. Ilos¢ imigrantéw oraz probleméw spotecznych i socjalnych
z tym zwigzanych sprawia, ze Unia Europejska nie rodzi sobie z tym problem. W poszukiwaniu rozwigza-
nia kwestii imigrantéw Komisja Europejska podejmuje dos¢ kontrowersyjng decyzje, m.in. o relokacji imi-
grantow do innych panstwa, zwtaszcza do tych, ktére nigdy nie miaty kolonii. W tym kontekscie rodzi sie
pytanie o to, dlaczego wszystkie panstwa cztonkowskie Unii Europejskiej maja nies¢ ciezar negatywnych
skutkoéw historii kolonialnej tylko niektorych panstw? Inie mozna zapomnie¢, ze gtéwnie Polska przyjeta
kilka milionéw uciekinieréw wojennych z Ukrainy bez pomocy innych panstwa unijnych czy organéw UE.

3.3. Problemy z prawami cztowieka i demokracj3

Demokracja jest dzisiaj jednym z najczesciej wypowiadanych stow przez politykdéw europejskich, w tym
i polskich, zwtaszcza w kontekscie zblizajgcych sie wyborow parlamentarnych w 2023 r. Daje sie odno-
towac zawtaszczenie pojecia demokracja przez jedng grupe polityczng, ktéra twierdzi, ze walczy o demo-
kracje w panstwie, ze reprezentujg demokracje i wartoéci demokratyczne, zas przeciwnicy te demokracje
niszczy. Najczesciej ani jedni, ani drudzy nie s3 w stanie uzasadni¢ podstaw ontologicznych dla takiego
twierdzenia.

Dla wyjasnienia mojego dyskursu warto przypomnie¢ pewne wzory demokracji, ktére powstawaty
juz w antycznych Atenach. Arystoteles twierdzit, ze demokracja to taki system, ktéry dziata na korzys¢
biednych, ktérych jest najwiecej w spoteczenstwie. Stad zgodnie z etymologia tego stowa demokracja to
rzady ludu?3. We wspotczesnej doktrynie mozna spotkac sie z wieloma definicjami tego pojecia, nierzadko
rozbieznymi. Zgodnie z art. 2 Konstytucji RP Rzeczpospolita Polska jest demokratycznym paristwem prawa,
urzeczywistniajqcym zasady sprawiedliwosci spotecznej. W tym sformutowaniu mamy pewng reminiscencje
arystotelesowskiej koncepcji demokracji. Ustrojodawca jednak nie napisat co rozumie przez samo pojecie
demokracja. Stad czynig to konstytucjonalisci, ale tez i politycy nierzadko w sposéb catkowicie odmienny
czy sprzeczny?4 W doktrynie prawa konstytucyjnego wskazuje na trzy grupy zasad typowych dla panstwa
demokratycznego, t.j.: zasady dotyczace organizacji i funkcjonowania panstwa, zasady dotyczace wolnosci
i praw cztowieka oraz zasady dotyczace stanowienia prawa?>.

Sama koncepcja demokracji podlega ciggtej ewoludji i to nie tylko spowodowanej rozwojem spotecz-
nym, kulturowym, ale rowniez, a moze przede wszystkim rozwojem nowych technologii komunikowania sie.
To wtasnie te nowe technologie komunikowania sie przyczyniaja sie w sposéb istotny do wzrostu nie tylko
Swiadomosci obywatelskiej, ale przede wszystkim Swiadomosci praw globalnych, w tym praw cztowieka.
Powstaje spoteczenstwo informacyjne, ktére charakteryzuje sie nowymi technologiami komunikowania.

23 Arystoteles, Polityka, ttum. Ludwik Piotrowicz, Wroctaw 2005, s. 114-116.

24 B. Banaszak, Konstytucja Rzeczpospolitej Polskiej. Komentarz, Warszawa 2012, s. 17-21; M. Chmaj, M. Urbaniak, Komentarz do
Konstytucji RP, Warszawa 2022, s. 35 n.

2> Taki podziat konstytucyjnych zasad demokratycznego panstwa prawa podaje M. Granat, Prawo konstytucyjne. Pytania i odpo-
wiedzi, Warszawa 2021, s. 100; J. Jaskiernia, Spdr o rozumienie klauzuli generalnej demokratycznego panstwa prawnego z art. 2

Konstytucji Rzeczpospolitej Polskie, [w:] Filozoficzne i praktyczne zagadnienia demokratycznego paristwa prawnego, red. S. Wronkowska,
Warszawa 2006, s.140-157.
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Jest to spoteczeristwo bez granic politycznych, geograficznych, ideologicznych czy nawet religijnych. Stad
demokracja nie jest juz sprawg jednego panstwa, jednego spoteczenstwa, lecz szerszej, ponadnarodowej
spotecznosci®®. Stad politycy poszczegdlnych panstw, ale tez i bedacy w instytucjach ponadnarodowych
jak ONZ czy UE musza stanowi¢ normy prawne, ktére beda respektowane nie tylko przez wtasnych obywa-
teli. Politycy musza informowac o swoich dziataniach nie tylko mieszkancéw swojego panstwa, ale tez spo-
teczno$¢ miedzynarodowa, np. w sprawach ochrony srodowiska, czy réznych aspektéw bezpieczenstwa?’.

Wspotczesny spor o demokracje w Unii Europejskiej zamyka sie gtéwnie wokot procedur, drugorzednie
zas wokot jakosci prawa. W tonie UE toczy sie batalia pomiedzy ideologia liberalnolewicowg a konserwa-
tywna, wywodzaca sie gtéwnie ze Srodowisk chrzescijanskich. Ci pierwsi dla potrzeb tej walki zawtaszczyli
sobie szereg pojec¢ istotnych dla demokracji, m.in. takie jak praworzadnos¢, populizm, postep czy konsty-
tucja. Apriorycznie przyjmuje sie, ze praworzadne s3a tylko rzady liberalnolewicowe, tylko one bronig kon-
stytucji i przyczyniaja sie do postepu spotecznego. Przeciwnicy za$ z zasady sg populistyczni i tamig kon-
stytucje. Z kolei rzady centroprawicowe zarzucaja rzagdom liberalnolewicowym burzenie dotychczasowego
porzadku spotecznego, wprowadzanie zbyt szybkich zmian spotecznych czy walke z religia chrzescijanska
zwtaszcza z katolicyzmem.

Te dwa fronty walki wspomniane powyzej sprawiajq, ze tak naprawde istota demokracji jako taka
schodzi na plan dalszy. Poza walka ideologiczng nie interesuje ona prawie nikogo ani spoteczenstwo, ani
politykéw czy dziennikarzy. Moim zdaniem niezbedna jest rzetelna dyskusja nad koncepcja demokradji,
zwtaszcza nad jej rozumieniem. Demokracja w gruncie rzeczy jest ustrojem, w ktérym akceptowana jest
réznorodnos¢ i wzajemna tolerancja.

Moim zdaniem elity europejskie posadowione gtéwnie w Parlamencie Europejskim i Komisji Europej-
skiej, a wspierajace w duzej mierze idee liberalno-lewicowe chcg zachowac swojg dotychczasowg domi-
nujaca politycznie pozycje. Widzac mozliwos¢ jej utraty na rzecz partii prawicowo-konserwatywnych
podejmuja dziatania uprzedzajace. Tym czasem nie da sie ukry¢, ze w Europie wida¢ pewien odwrét od
dotychczasowych elit politycznych.

Przyjmujac taka ocene sytuacji politycznej mozna stwierdzi¢, ze obecne elity europejskie w PE i KE
utworzyty z demokracji i oskarzen o tamanie demokracji narzedzie walki politycznej przeciwko wszelkim
nurtom politycznym prawicowo-konserwatywnym.

3.4. Problemy z prawami cztowieka

Traumatyczne doswiadczenia Il wojny Swiatowej sprawity, ze koncepcja praw cztowieka odzyta.
Powszechna Deklaracja Praw Cztowieka z 1948 r., chociaz nie stata sie aktem wigzacym, byta manifestacja
woli narodéw poszanowania wszelkich przyrodzonych praw cztowieka. Z czasem jednak ewolucji podle-
gata tres¢ praw cztowieka i ich katalog. Poczatkowo méwiono o podstawowych czy fundamentalnych pra-
wach cztowieka, ale juz w 1966 roku stworzono dwa kolejne bloki praw cztowieka, tj. prawa socjalne (Mie-
dzynarodowy Pakt Praw Gospodarczych, Spotecznych i Kulturalnych) i polityczne (Miedzynarodowy Pakt
Praw Obywatelskich i Politycznych). Na podstawie Europejskiej Konwencji Praw Cztowieka z 1950 r. zostat
utworzony Europejski Trybunat Praw Cztowieka. Powstaty rowniez regionalne deklaracje praw cztowieka
w Afryce, Ameryce czy Azji, w ktéry wyraznie wida¢ lokalng charakterystyke rozumienia praw cztowieka??.

26 \W.B. Sitek, System of values in a digital society, Journal of Modern Science, 49(2)(2022), s. 646-658. M. Such-Pyrgiel, Nowe
modele biznesu w dobie transformacji cyfrowej, [w:] M. Sitek, M. Such-Pyrgiel (red.), Spoteczne i ekonomiczne aspekty zarzqdzania w orga-
nizacjach przysztosci, J6zeféw 2018, s. 39-56.

27 Barttomiej Machnik, Postpolityka — Idee niewazne. Wazna wtadza, Nowa Politologia, nowapolitologia.pl, 20.05.2011 [online,
dostep: 4.08.20123]

28 Zob. M. Sitek, Prawa (potrzeby) cztowieka w ponowoczesnosci, Warszawa 2016, s. 71 i nast.; K. Orzeszyna, M. Skwarzynski,
R. Tabaszewski, Prawo miedzynarodowe praw cztowieka, Warszawa 2022, s. 75 i nast.
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Powstata w kulturze zachodu koncepcja prawa cztowieka coraz bardziej jest spisywana w oderwaniu
od wielowiekowe]j tradycji kultury chrzescijanskiej, bedacej fundamentem kultury europejskiej i nie tylko.
Jest to oczywiste, ze koncepcja praw cztowieka jest niezalezna od jakiejkolwiek religii. Takie ujecie praw
cztowieka pozwala uznac ja za koncepcje uniwersalng, idealnie pasujaca do ochrony praw kazdego czto-
wieka i to niezaleznie od religii, koloru skéry czy ptci.

Jakie sq zatem wspoétczesne problemy z prawami cztowieka? Otéz nie mozna nie zauwazy¢, ze w wielu
krajach prawa cztowieka sg jedynie fasada dla polityki danego panstwa. Klasycznym przyktadem tego sg Chiny
i prze$ladowania m.in. ujgurskiej mniejszosci?® czy przeSladowania Tybetanczykdw?C. Ale takich miejsc na $wie-
cie mozna wymienic jeszcze bardzo duzo. W tej perspektywie ugruntowuje sie przekonanie o braku powszech-
nej akceptacji praw cztowieka. Lokalne uwarunkowania polityczne, kulturowe, w tym religijne powoduja, ze
koncepcje praw cztowieka powstate gtdwnie w kulturze zachodniej, nie sa powszechnie akceptowalne.

Bark powszechnej akceptowalnosci praw cztowieka uwidacznia sie réwniez w Europie, zwtaszcza w Unii
Europejskiej. Wprowadzenie do praw cztowieka, a takze ustawodawstwa unijnego i niektérych panstw
cztonkowskich silniejszej ochrony praw mniejszosci. W konsekwencji powstaja nowe podziaty i poczucie
marginalizacji wiekszosci. Czy konieczne zatem jest podejmowanie proby wdrozenia w Unii Europejskiej
nowej jednolitej ideologii opartej na przekonaniach grup mniejszosciowych? Dziatania takie moga prowa-
dzi¢ i rzeczywiscie prowadzg do ostabienia procesu integracji europejskiej. Zjawisko zbyt silnego promo-
wania mniejszosci kosztem praw wiekszosci jest tez sprzeczne z preambutg traktatu o Unii Europejskiej,
w ktérej zapisano, ze Unia bedzie ,...kontynuowac proces tworzenia coraz $cislejszego zwigzku miedzy
narodami Europy...".

4. Wnioski koncowe - co dalej z Unig Europejska?

Powotana do zycia przez tzw. Ojcow Zatozycieli Europejska Wspolnota Wegla i Stali, a nastepnie kolejne
dwie wspolnoty oraz powstata na ich bazie Unia Europejska niewatpliwie staty sie fundamentem pokoju
i bezpieczenstwa w Europie. Nie mozna zapominac, ze idea integracji europejskiej wyszta z kregu os6b
przynalezacych do chrzescijanstwa. Jednak ich zamiarem nie byto stworzenie Europy opartej na rzadach
modelu teokratycznego, lecz na zasadach parnstwa demokratycznego, silnego gospodarczo, gwarantuja-
cego bezpieczenstwo i pokdj. Wspo6lnota Europejska, miata to by¢ przestrzen jednosci w réznorodnosci,
czyli inaczej méwigc miata to by¢ organizacja panstwa szanujaca réznorodnos¢ kulturowa.

Integracja europejska od tamtego czasu bardzo mocno ewaluowata pod wptywem wielu czynnikow
politycznych, spotecznych, ekonomicznych, a przede wszystkim technicznych i technologicznych. Juz nie
tylko globalizacja, ale przede wszystkim informatyzacja powoduje zmiane koncepcji spoteczeristwa naro-
dowego na spoteczenstwo lub grupy spoteczne, ktére komunikuja sie w poprzek istniejacych tradycyjnie
podziatéw spotecznych. W tej perspektywie wielkie znaczenie oprécz wolnosci w wymiarze indywidual-
nym czy grupowym zdobywa tolerancja pozwalajaca na koegzystencje obok siebie r6znych pogladow, kul-
tur, dopoki nie prowadza do konfliktéw czy wojen. Dlatego podejmowanie dziatan przez Parlament Euro-
pejski czy Komisje Europejska zmierzajacych do zbytniego faworyzowania grup mniejszosciowych stanowi
znaczne ostabienie dotychczasowych procesoéw integracyjnych. Jest to zagrozenie dla pokoju i tadu spo-
tecznego w Europie. Stad warto powr6ci¢ do wizji zjednoczonej Europy Ojcow Zatozycieli, czyli jednosci
w roznorodnosci. Nie trzeba tworzy¢ supermocarstwa europejskiego pod przewodnictwem jednego czy
dwdch naroddw, aby Europa nadal zachowata pokéj, bezpieczenstwo i byta silna gospodarcza.

29 N. Strzemkowska, ,Niemy krzyk” ujgurskiej mniejszosci — prawa cztowieka w Chinskiej Republice Ludowej, Civitas
Hominibus. Rocznik filozoficzno-spoteczny 17(2022), s. 37-50.

30 A Czerwinska, J. Gatczyk, Spoteczeristwo Tybetu—-wybrane problemy, Roczniki Studenckie Akademii Wojsk Lagdowych, 4(2020),
5. 89-98.
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Przegtosowany w listopadzie 2023 roku przez Parlament Europejski projekt zmian traktatéw, przy-
gotowanych przez Komisje Konstytucyjng, a okreslajgcych ustroj i funkcjonowanie Unii Europejskiej,
otworzyt nowy etap w swoistej batalii o ksztatt i charakter Unii Europejskiej. Istota tej batalii jest wyni-
kajaca z tresci zaproponowanych zmian zasadnicza zmiana charakteru i istoty dotychczasowego zwigzku
panstw europejskich. W rzeczywistosci w miejsce organizacji miedzynarodowej 27 panstw europejskich,
dysponujacej znaczgcym zakresem kompetencji wspolnych, w proponowanych zmianach wytozona
zostata intencja przeksztatcenia Unii w odrebne panstwo, odbierajace suwerennos¢ dotychczasowym
panstwom cztonkowskim.

Niezaleznie od propagandowych gtosow, probujacych kamuflowac powyzsza zmiane za fasada albo
walki o wieksza efektywnos¢ instytucji unijnych w rozwigzywaniu wspélnych probleméw albo rozwigzan
o charakterze federacyjnych, mamy do czynienia w istocie rzeczy z pr6ba ustanowienia nie tylko nowego
panstwa, ale do tego panstwa o skrajnym poziomie centralizacji w imie wyraznie okreslonych pryncypiow
ideowych. Przyjrzyjmy sie temu problemowi.

Efektywnosc¢

Problem wiekszej efektywnosci instytucji unijnych, objawiajacy sie gtéwnie w momentach kryzysow
i stabosci o r6znej naturze, nie jest zagadnieniem nowym. Pojawiat sie juz od przetomu lat 60-tyvh
i 70-tych XX wieku po pierwszym poszerzeniu éwczesnych wspélnot europejskich o Wielka Brytanie,
Danie i Irlandie. Nasilit sie w latach 80-tych, po przyjeciu Hiszpanii, Portugalii i Grecji. To doswiadczenia
malejacej efektywnosci funkcjonowania ,,dwunastki” byty jednym z elementéw determinujacych ksztatt
rozwigzan instytucjonalnych kreujgcych ksztatt rozwiazan przyjetych w traktacie zawartym w Maastricht
i kreujacych Unie Europejska. Ostatecznie rezultatem tych staran o podniesienie efektywnosci dziatania
Unii, byt Traktat Lizbonski z 2007, ktéry po klesce prac nad Traktatem Konstytucyjnym w 2005 roku,
miat stanowi¢ odpowiedz na wyzwania zwigzane z usprawnieniem prac instytucji unijnych po przyjeciu
kolejnych 10 panstw cztonkowskich w najwiekszym procesie rozszerzenia.

Traktat Lizbonski radykalnie ograniczat ilo$¢ decyzji podejmowanych w Unii jednomyslnie i niewatpli-
wie wptyneto to po 2009 roku na procesy decyzyjne. Okazato sie jednak w obliczu coraz powazniejszych
wyzwan, iz i takie rozwigzanie - gdy przyttaczajaca ilos¢ decyzji mogta by¢ podejmowana wiekszosciag gto-
séw - jest niezadowalajace. Wieloletnia stagnacja gospodarcza w strefie Euro, sprokurowany przez Niemcy
kryzys migracyjny, pandemia Covidu i wywotane nig pierwsze zatamanie gospodarcze, wreszcie sprowo-
kowana przez paranoiczng ,zielong polityke” i niemiecki egoizm katastrofa energetyczna, sparalizowaty
funkcjonowanie instytucji unijnych. Okazaty sie one catkowicie niezdolne do stawienia czota tym wyzwa-
niom. Jednak im bardziej objawiata sie ich niezdolnos¢ do dziatania, tym bardziej tym bardziej rosty ape-
tyty na powiekszenie kompetencji, nie wykluczajac dziatan ewidentnie naruszajacych uprawnienia opi-
sane w traktatach. W rzeczywistosci jednak, owo wotanie o zapewnienie dla instytucji unijnych wiekszych
mozliwos$ci dziatania, wpisato sie w postepy jakie osiggniete zostaty przez ostatnie lata przez zwolennikow
federalizacji Unii.
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Federalizacja

Jeszcze na przetomie lat 80-tych i 90 — tych pojawity sie dwa wyrazne i dominujgce nurty federali-
styczne, ktére owa projektowang ,federacje europejska” chciaty widzie¢ w poczatkowej fazie - kazdy z nich
inaczej.

Nurt wywodzacy sie z ruchéw politycznych, ktére wykreowaty w decydujacym stopniu wspolnoty euro-
pejskie (jeszcze wtedy zwany chadeckim), kierowat sie formutujac swoja wizje, dwoma przestankami.

W pierwszym rzedzie, widzac juz na horyzoncie perspektywe poszerzenia Unii o kraje tzw. Nowej
Europy (czyli Europy Srodkowo — Wschodniej, dazyt do stworzenia mechanizméw, ktére pozwola - przy
istotnie zwiekszajacej ilosci panstw cztonkowskich - zachowac zdolno$¢ do sprawnego dziatania i elemen-
tarng decyzyjnosc organdw Unii.

Druga przestanka wynikata z tego, iz nurt ten zdominowany przez niemiecka ,chadecje” realizowat tez
niemieckie plany trwatego zwasalizowania krajéw Srodkowo-europejskich. Miato to zapewni¢ gospodarce
niemieckiej przewage konkurencyjna w nadchodzacych latach poprzez trwate opanowanie rynkéw zbytu
i—zwtaszcza — dostep do duzych rezerwuardw taniej sity roboczej. Bardziej scentralizowana Unia, kierujaca
strumienie srodkéw dedykowanych przez Unie na podniesienie poziomu cywilizacyjnego nowych krajéw,
miata wiec realizowac te cele wytacznie w ramach priorytetéw spéjnych z niemieckimi potrzebami efek-
tywnego wykonywania zwierzchnictwa nad ta strefa.

Nurt, wywodzacy sie z szeroko pojetej lewicy jako swoja perspektywe przyjat cele i priorytety okreslone
w tzw. Manifescie z Ventotene. Dla tego nurtu centralizacja Unii miata stuzy¢ przede wszystkim stworzeniu
sprawnych narzedzi, ktére pozwolg narzuci¢ rewolucyjng zmiane cywilizacyjng - zburzenie wyrastajacych
z chrzescijanstwa korzeni cywilizacji europejskiej i zastgpienie ich neobolszewicka trescig, osadzong gte-
boko w trockistowskich miazmatach. Do istotnej tresci tego dokumentu wroce za chwile.

Pierwsza proba przeprowadzenia przez oba te nurty swoich celdw, stato sie wspotdziatanie na rzecz
narzucenia Unii Europejskiej wspomnianego traktatu konstytucyjnego. Kleska tego przedsiewziecia
w 2004 i 2005 roku zmusita oba nurty do zmiany dotychczasowej taktyki, polegajacej na probie uzyskania
demokratycznej legitymizacji narodéw europejskich dla proponowanych rozwigzan.

Od 2005 roku trwa wiec konsekwentna préba sfederalizowania, czy raczej scentralizowania Unii poprzez
wykorzystywanie catego wachlarza mechanizméw pozatraktatowych. Dla zrealizowania tych pomystoéw
wykorzystywane sg trzy podstawowe narzedzia/sciezki:

*+ coraz bardziej ekspansywna dziatalnos¢ parlamentu, opanowanego przez sity centrolewicy i skrajnej

lewicy

* proba przejmowania kompetencji Rady Europejskiej przez Komisje Europejska i tworzenie przez

Komisje faktow dokonanych polegajacych na przejmowaniu nie zapisanych w traktatach uprawnien,

* konsekwentne orzecznictwo ultra vires w judykaturze Trybunatu Sprawiedliwosci

Wskazac nalezy w zwigzku z powyzszym, na dwa znaczace zjawiska, ktére po 2015 roku miaty —w moim
przekonaniu — fundamentalny wptyw na radykalne zdynamizowanie proceséw centralizacyjnych w Unii.

O ile jeszcze do 2015 roku postepowanie tych ekspandujacych instytucji brukselsko — luksembur-
skich byto jeszcze jako$ kamuflowane, o tyle po 2015 roku trwa juz zmasowana ofensywa wymienionych
wyzej instytucji. Ilos¢ tworzonych przez nie faktow dokonanych, lawinowo roénie z roku na rok. W szcze-
gblnosci przeprowadzenie BREXIT-u, a wiec opuszczenia Unii przez Wielka Brytanie spowodowato owo
przyspieszenie tych procesow. Odpadt bowiem gtowny i bardzo mocarny hamulcowy tych narzucanych
sitg zmian.

Doszto takze w tym samym okresie do niemal catkowitego ideowego zlania sie obu dotad rywalizuja-
cych nurtow — chadeckiego i socjaldemokratycznego. Stato sie tak przede wszystkim wskutek catkowitej
erozji ideowej tzw. chadecji. Dodatkowo fakt, iz najliczniejsza i najbardziej wptywowa grupa narodowa
w instytucjach europejskich czyli Niemcy, byli motorem obu tych obozéw politycznych, a jednoczesnie

26



Proces centralizacji Unii Europejskiej jako droga do ,Nowej Europy”

obie te partie — CDU i SPD — pozostawaty przez wiele lat w swoim kraju w ramach wsp6trzadzacej . wielkiej
Koalicji”, skutkowat w praktyce zdominowaniem Unii przez interesy niemieckie. A realizowany program
federalizowania Unii lezat catkowicie w interesie niemieckim. Pozwalat bowiem sprawnie narzuca¢ pod-
porzadkowanie ich interesom, pod pozorem forsowania ,intereséw Unii i europejskich standardéw w imie
europejskiej solidarnosci”. Ta swoista konwergencja niemieckich elit politycznych skutkowata w praktyce
witasnie owa erozjq ideowa catej europejskiej ,chadecji”.

W konsekwencji, réwniez po 2015 roku dominujacym celem dziatan obu nurtéw stato sie juz nie tyle
federalizowanie, ile centralizowanie Unii. Co szczegblnie wazne, podstawg tych dziatan byta wspolna
akceptacja tresci zawartych w tzw. Manifescie z Ventotene, jako podstawy dalszych poczynan. Znalazto to
wyraz w dotaczeniu A. Spinellego, do grona ,,0jcow zatozycieli” Unii Europejskiej.

Fundament ,Nowej Unii”

Na przetomie XX i XXI wieku czes¢ elit europejskich uznata, iz trzeba budowac ,,Nowa Europe”. Ta ,,Nowa
Europa” ma by¢ materializacjg idei, zapisanych w manifescie z Ventotene, ktérego gtownym tworca byt
wspomniany Altiero Spinella. Ten wtoski komunista nakreslit wizje zbudowania na gruzach starej Europy
nowego, komunistycznego porzadku, a obecne elity europejskie przyjety jego wizje jako swoje. Trwa wiec
od lat 90-tych walka, aby owa stara Europe unicestwi¢ i budowac ,nowy porzadek”.

Co istotne, w przedtozonej propozycji zmiany Traktatéw, w Preambule jego autorzy wskazuja, iz gtow-
nym zrodtem ideowym ich ,dzieta”, jest wtasnie Manifest z Ventotene. Fakt, iz w nowej propozycji to wtas-
nie ten dokument wyprzedza w hierarchii odnosnikow ideowych deklaracje Schumanna, ktora byta dotad
raczej niekwestionowanym fundamentem Unii, ma wiecej niz symboliczng wage. Jest to zwienczenie pro-
cesu, ktory polegat w ostatnim ¢wiercwieczu na catkowitym wyrugowaniu jakichkolwiek chrzescijanskich
korzeni Unii Europejskiej. Autorem tego procesu byt wtasnie Spinella, ktéry odegrat gtéwng role w nie-
dopuszczeniu do tego, aby w odrzuconym projekcie konstytucji europejskiej nie znalazty sie odniesienia
do dorobku cywilizacji chrzescijanskiej jako konstytutywnego fundamentu Unii Europejskiej. Teraz pogro-
bowcy Spinelli i jego ,klubu Krokodyla” maja odnies¢ drugi triumf. Unia ma by¢ owocem mysli Marksa
i Lenina w interpretacji Trockiego i to jest wtasnie istota wskazanego zabiegu.

Zeby byta jasnos¢ do czego mamy sie odnosic ideowo w ,nowej Unii”, przytocze kilka cytatow. Jest to
wazne, bo o ,manifescie” duzo sie méwi, ale rzadko przywotuje sie gtowne ,mysli” w nim zawarte.

.Fundamentalny, wymagajqcy rozwigzania problem, ktorego istnienie sprawia, iz wszelki dalszy postep jest
jedynie pozorny, to kwestia ostatecznego zniesienia podziatu Europy na suwerenne paristwa narodowe.”

Wolna i zjednoczona Europa to nieodzowny warunek rozwoju wspotczesnej cywilizacji, ktory zostat zaha-
mowany w okresie totalitaryzmu. Wraz z jego koricem w petni odrodzi sie historyczna rozprawa z nieréwnosciq
i przywilejami spotecznymi. Rung wszelkie stare, konserwatywne instytucje [spoteczne], powstrzymujgce 6w
proces, a kryzys, ktory zaistnieje nalezy odwaznie i zdecydowanie wykorzystac.

Wtasnoscq prywatng nalezy znies¢, ograniczy¢, skorygowac, (...) nie dogmatycznie i pryncypialnie. Postulat
ten wpisuje sie naturalnie w proces ksztattowania europejskiego zycia gospodarczego, wolnego od nacjonali-
stycznych koszmarow militaryzmu i biurokratyzmu.

.Nasz ruch czerpie pewnos¢ co do celow i kierunkéw dziatania nie z rozpoznania jakiejs nieistniejgcej jesz-
cze woli ludu, ale ze swiadomosci reprezentowania najgtebszych potrzeb nowoczesnego spoteczenstwa. Dzieki
niej nasz ruch wyznacza linie kierunkowe nowego porzqdku, narzucajqgc jeszcze nieuformowanym masom
pierwszq spoteczng dyscypline. Nowe panstwo powstanie dzieki dyktaturze partii rewolucyjnej.”

Tej typowej komunistycznej frazeologii, ktéra ma by¢ odtad fundamentem ,nowej Unii” nie powstydzi-
liby sie towarzysze z Komunistycznej Partii Zwigzku Sowieckiego czy jej chinskiej albo koreanskiej odpo-
wiedniczki.
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Logicznym zwienczeniem tej konstrukcji jest schowana dla niepoznaki gdzies w $rodku dokumentu
poprawka 149, dodajaca do art. 151 Traktatu o Funkcjonowaniu UE nowa tresc¢ jako punkt 1a. Brzmi ona
nastepujaco:

.Przepisy szczegétowe dotyczqce definicji i urzeczywistnienia postepu spotecznego oraz zwigzku pomiedzy
podstawowymi prawami socjalnymi a innymi politykami Unii zostang okreslone w protokole postepu spo-
tecznego w UE zatqczonym do Traktatow”.

Nie trzeba dodawac, ze 6w ,protokdt postepu” ma by¢ przygotowany przez ,nasz ruch” czerpiacy wie-
dze ,nie zrozpoznania jakiejs nieistniejqcej jeszcze woli ludu”ale ze Swiadomosci rewolucyjnej jego liderow.

Wszystko zatem co ma sie dzia¢ w ,nowej Unii"” ma by¢ funkcja tresci owego .. protokotu postepu”, ktory
przygotowany zostanie przez europejska awangarde. Nie trzeba by¢ specjalista od marksizmu i lenini-
zmu oraz trockizmu, aby wiedzie¢ co to wszystko oznacza. Innymi stowy — maski zostaty zdjete. Idziemy
juz otwarcie $ciezkg powrotu do rzeczywistosci, ktéra my w Polsce i w innych krajach Europy Srodkowo-
-Wschodnie]j, zrzuciliémy z siebie w 1989 roku.

Centralizacja

Gtéwna mysla przewodnia tej ,nowej” konstrukcji, ma byc¢ skrajna centralizacja wtadzy w rekach gtéwnego
osrodka dyspozycyjnego, co jest cecha charakterystyczng dla modelu komunistycznego. Widac taki kierunek
myslenia w sferze, ktéra ma szczegblne znaczenie — zwtaszcza w obecnej sytuacji miedzynarodowe].

Tak zatem pracy do zmian chcg stworzy¢ Unie Obronng, ktéra w istocie ma stac sie grabarzem NATO.
| temu ma stuzy¢ wtasnie, zmiana systemu gtosowania, aby jak to méwig — pojedyncze interesy nie ograni-
czaty mozliwosci dziatania Unii jako catosci. Jak jednak w praktyce wygladaja te propozycje?

Poprawka 59 do art. 42 ust. 1 TFUE moéwi nam, iz ,wspdlna polityka bezpieczeristwa i obrony stanowi inte-
gralnq czes¢ wspélnej polityki zagranicznej i bezpieczeristwa. (...) [polityka ta], w tym zaméwienia na uzbroje-
nie i jego rozwdj, jest finansowana przez Unie ze specjalnego budzetu”,

W kolejnej poprawce 60, do ustepu 2 tego artykutu mamy kluczowa propozycje, aby okreslenie gtow-
nych elementow powyzszej polityki, nastepowato w drodze decyzji Rady przyjmowanej wiekszoscig kwa-
lifikowana.

Nastepna poprawka 61 do ustepu 3 powotuje do zycia Unie Obrony, ktéra ma obejmowac ,stale sta-
cjonujgce wspdlne europejskie jednostki wojskowe, w tym statq zdolnos¢ do szybkiego rozmieszczenia pod
dowddztwem operacyjnym Unii”. | co jest najwazniejsza puenta tej konstrukcji, Unia (...) udziela zaméwien
na uzbrojenie Unii i jej panstw cztonkowskich”.

Szczytem wszystkiego 1 zwieniczeniem tej konstrukgji jest poprawka 65 do art. 42 ust. 7 TFUE: ,,Napas¢
zbrojng na jedno panstwo cztonkowskie uznaje sie za napas¢ na wszystkie Paristwa Cztonkowskie. Nie ma to
wptywu na szczegolny charakter polityki bezpieczeristwa i obrony niektérych panstw cztonkowskich”.

Niektérzy komentatorzy w dyskusji na temat zmian w traktatach zarzucajg ich krytykom, ze bezpod-
stawnie oni suponuja, iz owe zmiany s3 dyktowane niemieckim (i francuskim) interesem. Ci ktérzy tak
twierdzg, majg wedtug nich pewien rodzaj obsesji.

Opisatem zatem powyzsza konstrukcje nowych rozwigzan, bo ilustrujg one wprost o co chodzi tym,
ktérym za zmianami w traktatach chodzi.

Najpierw zatem chodzi o to, aby swobodnie okreslac¢ ,polityke bezpieczeristwa i obrony”, bez licze-
nia sie z jakimi$ malkontentami. Ot chocby takimi, ktérzy sg historycznie uwarunkowani ,antyrosyjskimi
fobiami”. Pod te ,wspo6lng polityke”, wydzielamy budzet, ktéry budujemy poprzez przejecie dotychczaso-
wych krajowych wydatkéw obronnych. | w oparciu o te srodki dokonujemy ,wsp6lnych” zakupow broni
.W interesie catej Unii”. Innymi stowy kupujemy produkty niemieckie i francuskie, ktérych juz nikt inny
nie chce kupowac. Tworzymy wspélne jednostki wojskowe i rozmieszczamy tam, gdzie mamy ,wspolne”
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interesy. | oddajemy je pod ,dowddztwo"” Unii, ktére jako powszechnie wiadomo, sktada sie z wybitnych
specéw od dowodzenia (tu szansa dla gen. R6zanskiego sie otwiera).

Co ciekawe, poniewaz Unia w innych zmianach przyznaje sobie prawo do przymuszania swoich opor-
nych cztonkédw do respektowania ,unijnych zasad”, owo uprawnienie do rozmieszcza ,wspélnych” jed-
nostek wojskowych w miejscach, gdzie ,wspolne bezpieczeristwo” moze by¢ zagrozone, jawi sie bardzo
ciekawie. Poprawka 63 do art. 42 ToUE stanowi bowiem, iz , decyzje dotyczqce rozpoczecia misji[wojsk Unii]
sq przyjmowane przez Rade stanowiqcq wiekszosciq kwalifikowangq. Parlament stanowi wiekszosciq gtosow
cztonkéw wchodzqgcych w jego sktad”. ,Misja"” za$ moze stuzy¢ wtasnie ,przekonaniu” opornego panstwa
cztonkowskiego, do przyjecia decyzji podejmowanych przez organy ,nowej Unii".

Ale ostatecznie, owa Unia Obrony i tak bedzie dziata¢ w interesie ,niektorych panstw cztonkowskich”,
bo to one ostatecznie bedq uznawac czy zaatakowanie jakiegos panstwa cztonkowskiego z uwagi ,,na szcze-
golny charakter”ich polityki bezpieczenstwa i obrony, stanowi rzeczywiscie atak na Unie. Raczej mozemy
zaryzykowac twierdzenie, iz owymi ,niektérymi” krajami nie sa w tym wypadku Luksemburg czy Austria.

Nowa Ekonomiczna Polityka - od nowa

Warto jeszcze wrdci¢ do ,protokotu postepu spotecznego”, ktory zadecyduje o catej polityce spotecznej
i gospodarczej Unii. Tu wskazacd trzeba, iz zgodnie z proponowanymi zatozeniami, Unia ma przejac od ,rza-
déw krajowych” olbrzymig ilos¢ ich dotychczasowych kompetencji. W szczegélnosci, wykonywanie przez
.rz3dy krajowe” tzw. kompetencji dzielonych (art. 4 traktatu o UE), bedzie musiato uwzglednia¢ wtasnie
cele okreslone w ,,protokole postepu” oraz pojmowany ,solidarnosciowo” interes ,catej Unii”.

Innymi stowy otrzymujemy tu mechanizm petnego podporzadkowania ,rzadéw krajowych” w zakresie
realizowanych przez nich dotagd wzglednie samodzielnie narodowych polityk gospodarczych. Jesli dodamy
do tego wytaczna w istocie kompetencje Unii w narzucaniu tym ,rzagdom krajowym"” dyrektyw wynikajacych
z wytacznosci Unii w zakresie wszelkich kwestii zwigzanych z tzw. zmiang klimatu, a do tego najwazniejszy
obszar zainteresowania unijnych elit, czyli ,réwnos¢ ptci” w ilosci 96 (na razie), to otrzymujemy juz prawie
petny obraz tego, co ta ideologicznie obtgkana banda wyszykowata w swoich zaczadzonych umystach.

Zwienczeniem tego nowego modelu ma by¢ nowa funkcja. W ramach nowego ciata wykonawczego -
czyli Egzekutywy — zmniejszonej w stosunku do obecnej Komisji Europejskiego o prawie potowe (ma by¢
tylko 15 sekretarzy zamiast prawie 30 komisarzy), specjalng pozycje (réwnorzedna wobec sekretarza do
spraw zagranicznych a teraz i polityki bezpieczeristwa) bedzie miat sekretarz do spraw zarzadzania gospo-
darczego. To wtasnie ten sekretarz ma dopilnowac, aby dyspozycje wynikajace z , protokotu postepu spo-
tecznego” oraz wskazanych ,priorytetéw Unii”, byty wykonywane przez ,rzady krajowe”.

Taki model ,zarzadzania gospodarka” jaki zaproponowano w zmianach do Traktatéw, wykracza poza
wszystko co do tej pory tkwito w kulturze i mentalnosci ludzi przynalezacych do kultury zachodniej w tra-
dycji wolnorynkowej. Natomiast jedynym adekwatnym odniesieniem do ktérego mozna przyréwnac ten
pomyst, jest sowiecki model ,zarzadzania gospodarka".

Koniec unii suwerennych panstw

Niezaleznie od dotychczasowych postepdw tzw. integracji europejskiej, Unia Europejska ciagle pozo-
staje organizacja miedzynarodowg suwerennych panstw cztonkowskich. Projekt budowy ,Nowej Europy”
oznacza zamkniecie tego rozdziatu historii Unii i wykreowanie nowego panstwa o silnie scentralizowanym
ustroju. Trzeba bowiem zwrdécic tu uwage na dwa aspekty tego zagadnienia.
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Pierwszym jest problem wtasnie owej suwerennosci panstw cztonkowskich Unii po ewentualnym prze-
prowadzeniu proponowanych zmian. Suwerennos¢, to jak wiadomo zdolno$¢ do samodzielnego, niezalez-
nego od innych podmiotéw, sprawowania wtadzy politycznej nad okreslonym terytorium zaréwno w spra-
wach wewnetrznych i zewnetrznych. Nawet realizacja niewielkiej cze$ci zmian zapisanych w proponowanej
zmianie traktatow, oznacza w praktyce wyzucie sie niemal wszystkich istotnych elementéw suwerennosci
przez panstwa cztonkowskie na rzecz Unii. W tym sensie akceptacja tych zmian prowadzi wprost do utraty
kwintesencji suwerennosci panstwowej panstw cztonkowskich.

Jest to — i to jest drugi aspekt - zwigzane Scidle z catkowicie nowga forma inicjatywy konstytucyjnej
przyjetej w proponowanym rozwigzaniu. Z istoty organizacji miedzynarodowej wynika to, iz inicjatywa
w zakresie ewentualnych zmian jej konstytucyjnych podstaw, musi wynikac z dziatania panstw cztonkow-
skich. | tak byto zawsze dotad w historii wszystkich zmian traktatow wspolnotowych i unijnych. Jest to
bowiem oczywiste, trudno sobie bowiem —w normalnych warunkach - wyobrazi¢ sytuacje, w ktérej sama
organizacja miedzynarodowa podejmuje dziatania nie tylko zmieniajace jej istote, ale jednoczesnie pro-
wadzace do pozbawienia suwerennosci swoich panstw cztonkowskich. Tymczasem obserwujemy obecnie
takie bezprecedensowe rozwigzanie.

Podsumowanie

Droga do przeksztatcenia Unii Europejskiej w ,Nowa Europe” zostata otwarta. Podjete zostaty dziata-
nia formalno — prawne, mogace w konsekwencji zakonczyc¢ ten proces zgodnie z oczekiwaniami twdrcow
forsowanych propozycji. Co istotne, ci promotorzy przyznaja sobie prawo do tego, aby opornych cztonkéw
Unii wrecz przymusic¢ do przyjecia nowej formuty Unii. Europa stoi zatem przed testem, czy jej narody
porzucg swoje historyczne dziedzictwa i przyjma narzucony im przez dyktature partii rewolucyjnej, ,nowy
porzadek” tak gteboko sprzeczny z catym dorobkiem cywilizacyjnym narodéw europejskich.
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Lo stato di diritto
alla luce degli
~Standard Europei”






Overture

Questo breve studio si propone diindagare e analizzare il cambio di marcia nei rapporti fra le Istituzioni
dell'Unione europea ed i 27 Stati che la compongono, dopo la diffusione del Covid-19, prestando partico-
lare attenzione alla mutazione funzionale delle c.d. ,condizionalita” a seguito del vistoso rafforzamento
del peso dello Stato di diritto, oramai divenuto centro gravitazionale del giudizio sui comportamenti degli
Stati. Il lavoro indaghera in prima battuta il regolamento 2020/2092 stabilente un rapporto sinallagma-
tico fra dazione di finanziamenti e contributi a fondo perduto europei e rispetto delle condizionalita, per
poi intrattenersi sul loro nucleo focale ossia lo Stato di diritto, disvelandone le criticita emerse in special
modo dopo le sentenze di rigetto dei ricorsi presentati dalla Polonia e dall'Ungheria alla Corte di Giustizia
UE, decisioni che hanno fornito una prima valutazione ermeneutica al predetto regolamento. Dopo una
disamina puntuale dell’,Affaire” Polonia, il lavoro ventilerg, al suo termine, una nuova visione di Europa,
ripescandola da un recente passato.

Innanzitutto, partiamo dalla emergenza pandemica che ha comportato l'esigenza di un inevitabile
ripensamento del ruolo della sfera pubblica nello scenario contemporaneo e del suo rapporto con il mer-
cato e la dimensione privata. Non solo. La pandemia ha costretto la stessa Unione europea a riscrivere
alcune regole che si eraimposta, prima fra tutte quelle particolarmente rigide di natura economica e finan-
ziaria, in tema di ,austerita” e di patto di stabilita: ,L’'Unione europea é stata costretta a rimodulare — pun-
tualizza Carlo Alberto Ciaralli - la propria relazione con gli Stati membri, alle prese con gravi crisi economiche
dovute alle diverse tipologie di lockdown, ,coprifuoco” e chiusure di diverse intensita delle attivita commer-
ciali”. Siamo passati dalle parole della Direttrice della BCE Christine Lagarde del 12 marzo 2020 (,We are
not here to close spreads, there are other tools and other actors to deal with these issues”) a corpose misure
di sostegno all'economia reale ed ai cittadini, temporalmente delimitate. A tal fine, come noto, sono stati
predisposti ed implementati, in ambito euro-unitario, programmi di intervento?! pubblici in rilevanti settori
strategici della vita economica dell'Unione (fra gli altri: sanita, istruzione, disabilita, ricerca, digitalizza-
zione), al fine di addivenire ad un'armoniosa, omogenea e rapida ripresa economica degli Stati membri.
Specie in un frangente storico come quello attuale, caratterizzato da incertezze e minacce di varia natura
(a partire da quelle climatiche, ambientali e militari), il bilancio pluriennale europeo si atteggia quale
elemento dirimente per la costruzione del futuro dell’Unione europea fondato su solidi e duraturi pila-
stri, quali la solidarieta, l'unita e la sostenibilita. Sul punto, la stessa Commissione europea il 28.6.2017,
nell'ambito del ,Documento di riflessione sul futuro delle finanze dell’UE", ha posto in risalto come il
bilancio dell'Unione europea, al pari dei bilanci nazionali, si ponga l'obiettivo primario di ,promuovere la
pace, i suoi valori e il benessere dei suoi popoli”, aggiungendo, parimenti, come le finanze comuni possano

1 Next Generation EU-NGEU (regolamento (UE) 2020/2094) del Consiglio, del 14 dicembre 2020, ,.che istituisce uno strumento
dell'lUnione europea per la ripresa, a sostegno alla ripresa dell'economia dopo la crisi COVID-19"); regolamento (UE, Euratom)
2020/2092, del Parlamento europeo e del Consiglio, del 16 dicembre 2020, ,relativo a un regime generale di ‘condizionalita’ per
la protezione del bilancio dell’'Unione”; regolamento sul Recovery and Resilience Facility-RRF (regolamento(UE) 2021/241, del
Parlamento europeo e del Consiglio, del 12 febbraio 2021, ,che istituisce il dispositivo per la ripresa e la resilienza”); SURE (Support
to mitigate Unemployment Risks in an Emergency, approntato a mezzo del regolamento (UE) 2020/672 del Consiglio, del 19 maggio
2020, ,.che istituisce uno strumento e europeo di sostegno temporaneo per attenuare i rischi di disoccupazione nello stato di
emergenza (SURE) a seguito dell’'epidemia di Covid-19"); REACT-EU (regolamento (UE) 2020/2221, del Parlamento europeo e del
Consiglio, del 23 dicembre 2020, ,.che modifica il regolamento (UE) n. 1303/2013 per quanto riguarda le risorse aggiuntive e le
modalita di attuazione per fornire assistenza allo scopo di promuovere il superamento degli effetti della crisi nel contesto della
pandemia di COVID-19 e delle sue conseguenze sociali e preparare una ripresa verde, digitale e resiliente dell’economia”).
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costituire ,un valore aggiunto anche nel difendere valori europei comuni, quali la democrazia, la liberta, lo
stato di diritto, i diritti fondamentali, l'uguaglianza, la solidarieta, la sostenibilita e la pace”.

La programmazione finanziaria europea non riscontra, invero, un generalizzato clima di concordia, anche
a causa della frattura prodottasi tra le Istituzioni da una parte e la Polonia e l'Ungheria dallaltra, Paesi che
non si sono voluti omologare a canoni e paradigmi imposti dall'alto e non rispondenti affatto ai valori e ai
principi facenti parte del loro patrimonio morale, storico, religioso, spirituale e sociale. Il contrasto si € svilup-
pato, in particolare modo, sul concetto di Stato di diritto e sulla sua vincolativita sugli ordinamenti degli Stati
Membri della UE. Lo scontro si & fatto ,al calor bianco” laddove solo a fronte dell'obbligo del rispetto dello
Stato di diritto i Governi possono accedere agli aiuti economici previsti dal Recovery and Resilience Facility.

Il conflitto in seno al consesso continentale, che avrebbe potuto comportare il rischio di un ,blocco” delle
trattative per l'approvazione del bilancio pluriennale europeo, € stato (quantomeno formalmente) ricondotto
ad unita a margine del Consiglio europeo del 10-11 dicembre 2020 a Bruxelles. In tal sede, infatti, Polonia e
Ungheria hanno rimosso il veto frapposto neiriguardi dell’approvazione del bilancio pluriennale 2021-2027
dell'Unione europea e dei correlati programmi di assistenza per contrastare gli effetti economici negativi
derivanti dalla pandemia, a fronte di una ,mitigazione” della statuizione relativa al rispetto perentorio, ai
fini dell’accesso ai fondi di sostegno, delle regole e dei principi concernenti lo Stato di diritto. Prova ne sia,
in particolare, quanto previsto alla lett. e), par. |, del Dispositivo finale, ove si specifica come le misure pre-
viste dal meccanismo di ,condizionalita” dovranno essere necessariamente ,proporzionate all'impatto delle
violazioni dello Stato di diritto sulla sana gestione finanziaria del bilancio dell’'Unione o sugli interessi finanziari
dell’Unione”, con un nesso di causalita ,sufficientemente diretto e debitamente accertato”, poiché ,la semplice
constatazione di una violazione dello Stato di diritto non é sufficiente ad attivare il meccanismo”. Nelle Conclu-
sioni del Consiglio europeo, inoltre, si @ puntualizzato che, pur dovendosi riconoscere un valore preminente
al rispetto del principi fondanti la comune esperienza continentale, ,il regolamento (2020/2092,ndr) dovra
essere applicato nel pieno rispetto dell’articolo 4, paragrafo 2, del TUE, segnatamente dell’identita nazionale
degli Stati membri insita nella loro struttura fondamentale, politica e costituzionale, del principio di attribuzione,
nonché dei principi di obiettivita, non discriminazione e parita di trattamento degli Stati membri” nel dispositivo
finale sono state previste alcune guarentigie idonee ad evitare che la ,,condizionalita” possa essere innescata
sulla base di un'interpretazione parziale o distorta del dato fattuale. Sul punto, parte della Dottrina (primo tra
tutti Kirst) ha inteso intravedere due profili di sicura rilevanza, in quanto «from a legal point of view, the adop-
tion of the new budget allowed to establish new rules for the disposal of funds, and created a further incentive for
Member States to agree to a package of legislation. From a political perspective, scholars have been warning for
years that EU funds are used illegally by some Member State governments to support cronyism, anti-EU projects,
and illiberal structures and called on the Commission to act on this»; paucis verbis, la ,,condizionalita” & intesa
non gia quale congegno di natura ,politica” o, per converso, ,tecnica”, ,condizionante” (nel senso deleterio
del concetto) o ,punitiva”, bensi quale strumento necessariamente indirizzato alla protezione del bilancio
dell'Unione, compreso il Next Generation EU (regolamento 2020/2094), la sua sana gestione finanziaria e gli
interessi finanziari dell'Unione.

IL regolamento (UE, Euratom) 2020/2092,
le ,condizionalita” ed il vincolo del rispetto
dei principi dello Stato di diritto.

ILregolamento 2020/2092 del 16 dicembre 2020, per il mezzo delle ,condizionalita” alla erogazione di
fondi europei volte alla «tutela degli interessi finanziari dell’Unione e il rispetto dello Stato di diritto», costi-
tuisce il fondamento normativo della relazione intercorrente fra la salvaguardia del bilancio comune ed
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il rispetto dello Stato di diritto. L'implementazione del rispetto dello Stato di diritto attraverso la ,chiave”
dell'erogazione di finanziamenti e contributi comunitari non & ideazione di recente conio. La ,genesi”
risale ad una proposta di regolamento del 2018, avanzata dalla Commissione al Parlamento europeo ed
al Consiglio, sulla tutela del bilancio UE avverso le ,generalizzate carenze” nella tutela dei principi dello
Stato di diritto negli Stati membri. Questa proposta di regolamento nasce dalle crescenti preoccupazioni
su talune riforme istituzionali di alcuni Stati membri, atteggiatesi quali strumenti di indebolimento dei
principi strutturali comuni e fondanti l'appartenenza all'Unione europea. In questa ottica, & stato osser-
vato da Gioia, «la proposta di regolamento affondava le proprie ragioni in un contesto differente (...): non
piu la crisi finanziaria dell’'Eurozona bensi il processo di erosione della Rule of Law in alcuni Paesi membri
dell’Unione». Di talché, la principale motivazione sottesa alla proposta in parola doveva rinvenirsi nel
rafforzamento del rispetto dei principi dello Stato di diritto, avuto riguardo all'utilizzo di un ,,mezzo di per-
suasione” (l'erogazione dei fondi europei) piuttosto sensibile, non potendosi, tuttavia, delineare (ancora)
un nesso strutturale cosiintenso come nel regolamento 2020/2092.

.Persuasione” simulata per dissimulare un ricatto? Nelle dinamiche private la dazione di denaro previa
minaccia di compiere un atto pregiudizievole qualora il ricevente il denaro non compia od ometta di com-
piere una certa azione, & qualificabile come estorsione. Siamo nel campo del diritto penale, non in quello
costituzionale e né tantomeno in quello unionale, internazionale o amministrativo.

Volgendo nuovamente lo sguardo al regolamento 2020/2092, & dato rinvenire, in particolare, il fonda-
mento giuridico nell'art. 322 TFUE, il quale affida al Parlamento europeo ed al Consiglio la competenza
a adottare norme giuridiche, nella veste dei regolamenti, afferenti , le regole finanziarie che stabiliscono in
particolare le modalita relative alla formazione e all’esecuzione del bilancio, al rendiconto e alla verifica dei
conti”. In particolare, sin dalle disposizioni d'apertura del regolamento 2020/2092, effettuato il richiamo
ad una copiosa giurisprudenza della Corte di Giustizia dell’'Unione europea in materia, si evidenzia come
le regole ed i principi inerenti lo Stato di diritto impongano ai pubblici poteri di agire ,.entro i limiti fissati
dalla legge, in linea con i valori della democrazia e nel rispetto dei diritti fondamentali quali stabiliti nella
Carta dei diritti fondamentali dell’'Unione europea («Carta») e negli altri strumenti applicabili, sotto il controllo
di organi giurisdizionali indipendenti e imparziali”; si ritiene, in particolare, indispensabile la garanzia del
rispetto di taluni, fondamentali, principi-cardine dell'ordine giuridico comune, quali: ,.i principi di legalita,
in base alla quale il processo legislativo deve essere trasparente, responsabile, democratico e pluralistico; cer-
tezza del diritto; divieto di arbitrarieta del potere esecutivo;, tutela giurisdizionale effettiva, compreso l'accesso
alla giustizia, da parte di organi giurisdizionali indipendenti e imparziali, anche per quanto riguarda i diritti
fondamentali; separazione dei poteri; non-discriminazione e uguaglianza di fronte alla legge".

Allo stesso modo, vale la pena rammentare come la Commissione stessa, nella rilevantissima Comuni-
cazione ,Un nuovo quadro dell'UE per rafforzare lo Stato di diritto” del 2014, allo scopo di meglio circo-
scrivere i contorni della locuzione ,Stato di diritto”, ebbe modo di evidenziare come lo Stato di diritto si
atteggi al pari di una ,spina dorsale di ogni democrazia costituzionale moderna. E uno dei principi fondanti
che discendono dalle tradizioni costituzionali comuni di tutti gli Stati membri dell’'UE e, in quanto tale, é uno
dei valori principali su cui si fonda ['Unione". Tale Comunicazione costituisce «un passo importante non
solo rispetto all'interpretazione, ma anche all'imposizione del valore dello Stato di diritto. Ancorché non privo
d'inconvenienti (...) il Quadro puo servire come strumento per rendere operativo il valore dello Stato di diritto,
pienamente in sintonia con l'acquis del diritto pubblico europeo?».

In effetti, sulla ,finalita chiarificatrice” insita nelle Comunicazioni della Commissione europeg, attenta
Dottrina non ha mancato di evidenziare come il carattere ricorrente delle Comunicazioni sarebbe quello
di «chiarire lo stato della disciplina della materia — come sottolinea Bilancia -, dandole unita e coerenza
attraverso interventi di elaborazione e specificazione di un dato normativo troppo lacunoso, frammentario

2 AVon Bogdandy, P.Bogdanowicz, I.Canor, G.Rugge, M.Schmidt, M. Taborowski, Un possibile momento costituzionale per lo Stato
di diritto europeo: i confini invalicabili, in ,Quaderni Costituzionali”, n. 4, 2018, pp. 855, 858.
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e confuso per poter rappresentare un parametro idoneo a conformare il comportamento dei cittadini, delle
imprese e degli Stati membri»; Bilancia sussume le Comunicazioni fra le «fonti atipiche di produzione di
diritto comunitario, almeno tendenzialmente di rango integrativo.

Daltro canto, a mezzo della Comunicazione ,Rafforzare lo Stato di diritto nell'Unione —Programma
d'azione” del 2019, la Commissione ha posto ulteriormente in rilievo la circostanza per la quale 'appli-
cazione dei principi dello Stato di diritto implichi, necessariamente, che ,tutti i pubblici poteri agiscano
sempre entro i limiti fissati dalla legge, conformemente ai valori della democrazia e ai diritti fondamentali, e
sotto il controllo di organi giurisdizionali indipendenti e imparziali”, avendo riguardo anche alla condizione
che il rispetto dei principi dello Stato di diritto sia il presupposto ,essenziale per garantire la parita di trat-
tamento di fronte alla legge e la difesa dei diritti individuali, per prevenire gli abusi di potere da parte delle
autorita pubbliche e per assicurare che chi partecipa al processo decisionale risponda del proprio operato”.
In sostanza, il regolamento stabilisce condizioni, casi e modi, attraverso una procedura dettagliata (art. 6),
a mezzo della quale possano essere attivate le procedure di protezione del bilancio dell’'Unione, nel caso
in cui fossero ravvisate alcune circostanze od analizzate misure di livello nazionale ,che compromettono
o rischiano seriamente di compromettere in modo sufficientemente diretto la sana gestione finanziaria del
bilancio dell’Unione o la tutela degli interessi finanziari dell’'Unione”. La procedura di protezione del bilan-
cio verrebbe attivata «solo in presenza di un chiaro pregiudizio della Rule of Law», che possa arrecare «un
danno al bilancio Ue», in assenza di «strumenti di diritto europeo alternativi e piu efficaci». Cosi, il meccani-
smo in parola dovrebbe essere attivato solo ove non vi siano mezzi gia presenti nell'ordinamento giuridico
europeo, maggiormente idonei a raggiungere il medesimo risultato. Alla violazione dei principi dello Stato
di diritto conseguono sanzioni a danno dello Stato membro ad intensita variabile, passando dalla ,sem-
plice” sospensione dei pagamenti o dell'approvazione dei programmi di intervento finanziario, sino alle
ipotesi ,estreme” del divieto di conclusione di nuovi accordi finanziari o la sospensione delle erogazioni
finanziarie, a seconda ,dell'impatto effettivo o potenziale delle violazioni dei principi dello Stato di diritto
sulla sana gestione finanziaria del bilancio dell’Unione o sui suoi interessi finanziari”. Cosicché, attesa la
.discrezionalita” valutativa della Commissione e del Consiglio, l'accertamento delle potenziali violazioni
addebitabili allo Stato membro deve essere piuttosto puntuale, ai fini dell'attivazione della procedura e
della definizione di una congrua sanzione. Parimenti, lo Stato membro, indiziato di aver posto in essere
condotte contrarie ai principi dello Stato di diritto e che, al contempo, siano idonee a minacciare la sana
e prudente gestione finanziaria dei fondi europei, potrebbe, in ogni momento, porre rimedio alla condi-
zione di inadempienza o violazione vedendosi revocare le misure restrittive fino a quel momento patite,
sulla base del positivo accertamento condotto dalla Commissione, previa delibera favorevole da parte dal
Consiglio. Il regime della ,condizionalita” inteso in senso strettamente ,sanzionatorio” potrebbe essere
valutato, invero, in modo opposto, come suggerito da Bilancia: «quelle (le ,condizionalita”, ndr) che fino
ad oggi avrebbero dovuto assumere la struttura di vere e proprie sanzioni, sul piano pratico in effetti del tutto
implausibili, saranno molto probabilmente riconvertite, in positivo, in funzione di premialita nel confermare,
sbloccare, riattivare le linee di finanziamento all’atto della erogazione delle successive tranches dei pagamenti
dopo un’eventuale loro sospensione a fini di verifica». Claris verbis, la suggestione in parola consentirebbe
di reinterpretare il meccanismo delle ,condizionalita” da una natura marcatamente sanzionatoria in una
di tipo ,premiale”, spronando cosi gli Stati membri ad attuare condotte rispettose dei principi della Rule
of Law.

La Commissione europea, al fine di garantire un omogeneo e diffuso rispetto dei principi posti alla
base dello Stato di diritto nel perimetro dell’area UE, sulla scorta del disposto ex art. 17, par. 1, del Trattato
sull'Unione europea (TUE), ha istituito, a partire dall'anno 2020, il ,Meccanismo per lo Stato di diritto”,
nell'ambito del quale, congiuntamente alla Comunicazione annuale della Commissione europea sulla
situazione dello Stato di diritto nell'Unione europea, vengono elaborati dei documenti di lavoro country
specific afferenti alle singole realta nazionali, ai quali contribuiscono gli stessi Stati membri. In tal guisa, &
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stato sostenuto che 'obbiettivo della Comunicazione annuale sarebbe quello di «ampliare gli attuali stru-
menti dell’'Ue—secondo Panebianco - con una nuova forma di prevenzione, rafforzare ulteriormente lo Stato di
diritto nel pieno rispetto dei sistemi costituzionali nazionali». In tal senso, come si legge dal sito istituzionale
della Commissione europea, ,,il meccanismo europeo per lo Stato di diritto prevede una procedura di dialogo
annuale tra la Commissione, il Consiglio e il Parlamento europeo, insieme agli Stati membri, ai parlamenti
nazionali, alla societa civile e ad altre parti interessate, sullo Stato di diritto”, con lo scopo fondamentale, tra
gli altri, di ,promuovere la collaborazione interistituzionale e incoraggiare tutte le istituzioni dell'UE a contri-
buire in linea con i rispettivi ruoli istituzionali”. Per mezzo del Meccanismo per lo Stato di diritto, pertanto, la
Commissione «intende creare una cultura dello Stato di diritto basata sulla consapevolezza e la promozione
dei valori e dei principi che lo compongono (...) non si considera solo il potere giudiziario ma altre importanti
componenti dello Stato di diritto come la liberta dei media». Sull'importanza del regolamento di cui si tratta
rispetto alle dinamiche centrifughe insite nella dialettica tra Istituzioni e Stati membri, parte della Dottrina
ha inteso evidenziare come «il regolamento in questione — chiarisce Dani - permette di sospendere ['eroga-
zione di risorse (art. 5) in presenza di violazioni tali da ,compromettere in modo sufficientemente diretto la
sana gestione finanziaria del bilancio dell’Unione o la tutela degli interessi finanziari dell’'Unione” (art. 4) e,
quindi, di esercitare, almeno incidentalmente, una notevole pressione sugli stati membri interessati».

Nondimeno, per meglio inquadrare la tensione che si avverte fra i principi della Rule of Law di respiro
sovranazionale e le ,resistenze” che taluni Stati membri continuano ad esercitare rispetto ad una presenza
particolarmente pervasiva del diritto dell'Unione e delle Istituzioni (dal punto di vista tanto economico,
quanto giuridico), vengono in soccorso le riflessioni di Pitruzzella, a giudizio del quale l'evoluzione del
concetto di Stato di diritto «é presto entrato in conflitto con un altro strumento di lotta che fa parte del Pan-
theon dei fondamentali concetti di cui si nutre il nostro pensiero gius-politico, e cioé la sovranita, con le sue
pretese alla supremazia rispetto a ogni altra autorita, alla unicita e indivisibilita, alla esclusivita nella produ-
Zione delle regole giuridiche obbligatorie per la collettivita».

Il meccanismo delle ,condizionalita” previsto nel regolamento 2020/2092, conseguentemente, é fun-
zionalizzato alla tutela del bilancio comune, con valenza ,premiale” nei confronti degli Stati membri vir-
tuosi e ,punitiva” nei riguardi degli Stati membri riottosi ai principi definiti dai Trattati.

In tale direzione, l'introduzione stessa del regolamento trattato: «Marks another important step in the
strengthening of the Union’s toolbox to fight cases of Rule of Law or constitutional backsliding in the Member
States. More broadly, it can be seen as another key contribution to the constitutional evolution of the Euro-
pean Union (EU), especially considering the link between the Regulation and the NextGen EU (NGEU) Recovery
Plan». Le ,condizionalita”, quali assi portanti del ,nuovo corso” continentale, incidono sul potere di spesa
degli Stati impedendo o sospendendo l'erogazione dei fondi europei in caso di accertata violazione della
Rule of Law.

Sul punto, il Gallinaro evidenzia come «nel nuovo strumento la violazione dello Stato di diritto non é san-
zionata in via diretta; la Rule of Law conditionality é formulata perlopit quale misura a tutela degli interessi
finanziari dell’'Unione, con specifico riguardo alla corretta esecuzione del suo bilancio. Solo indirettamente,
quindi, il regolamento potrebbe avere anche un effetto deterrente in relazione alla violazione dei valori fon-
damentali dell’'Unione, stimolando i Paesi membri a rispettare lo Stato di diritto pur di ricevere i fondi UE».

Valori e principi che assumono una valenza giuridica solo se rientranti nel patrimonio comune degli
Stati membri, o, forse, per essere piu precisi, solo se rientranti fra quelli ,selezionati” dalla giurisprudenza
della Corte di giustizia UE e fatti propri dalla Commissione e dalla (attuale) maggioranza del Parlamento
europeo. Valori e principi, quindi, o frutto di una sintesi operata dalle Istituzioni unionali o divenuti pre-
ponderanti su quelli risultati ,soccombenti” e riferibili alle tradizioni sociali, giuridiche e costituzionali di
alcuni ordinamenti statuali europei. Lo Stato di diritto come forma ordinamentale plasmata come creta
informe dalle mani di scultori, spesso non eletti, talora anonimi, che le conferiscono le sembianze che essi
vogliono e vi immettono le proprie idee, pensieri, progetti e visioni. Tutto rischia di qualificare uno Stato

37



Fabrizio Giulimondi

di diritto e qualsivoglia scostamento di leggi nazionali da concezioni esaltatrici del diritto di ultima gene-
razione puo essere ascritto a lesione della Rue of Law.

La ,condizionalita” quale ,fatto politico”

Da quanto sino ad ora detto pud derivare la qualita politica delle ,,condizionalita” di nuovo conio.

Sul punto, pud sostenersi che il meccanismo della ,,condizionalita” sia divenuto, nel quadro ordinamen-
tale europeo, un vero e proprio ,principio strutturale”, intendendosi con tale locuzione l'emersione e la
progressiva qualificazione di un vincolo, nei riguardi degli Stati membri, in funzione del quale 'accesso ai
benefici finanziari viene correlato al rispetto dei principi dello Stato di diritto e non solo, come nel passato,
alla realizzazione, sul piano interno, di profonde e decisive ,riforme strutturali” (siano esse di natura ,,poli-
tica”, amministrativa, costituzionale o finanziaria): «conditionality is thus a tool for the exercise of public
power - come chiariscono Baraggia e Bonelli - via other means than the traditional enactment of legal rules
or the exercise of pure coercion, and where obedience is achieved thanks to the ,power of the purse.” (...) con-
ditionality departs from the classical ,command and control” paradigm».

La connotazione strettamente ,politica” del meccanismo della ,,condizionalita” quale fattore pervasivo
ed incidente nelle dinamiche interne agli Stati membri, ha fatto sottolineare alla Dottrina come «le , con-
dizionalita” — seguendo la teorica di Salmoni - sono vincoli esterni, ma nella loro accezione pit negativa, in
quanto rappresentano una coercizione ad attuare i dettami sovranazionali e internazionali in cambio di aiuti
finanziari erogati a Paesi che altrimenti, quasi certamente, andrebbero in default».

Pertanto, oltre il dato meramente ,tecnico”, relativo ad una relazione diretta tra rispetto di parametri
e regole definiti e la premialita insita nell’erogazione del supporto finanziario, si celerebbe un meccani-
smo di intensa ,intromissione” (o, se si preferisce, ,eterodirezione”) dell'ambito sovranazionale su quello
nazionale, disvelando le problematiche di un procedimento che subordina la concessione del supporto
finanziario alla pronta attuazione di disposizioni predeterminate aliunde e non nei luoghi a cid deputati
a livello nazionale. L'ottemperanza a regole e l'approvazione di riforme strutturali cui sono obbligati gli
Stati richiedenti l'uso dei fondi mostrano un modus procedendi europeo poco velatamente giugulatorio: lo
Stato richiedente potrebbe ,sottrarsi” al condizionamento unicamente laddove rinunciasse al beneficio,
vedendosi, in tal modo, fortemente ridimensionata la propria capacita finanziaria di intervento a vantaggio
della qualita della vita e della sicurezza della sua popolazione.

La recente riforma del Trattato sul Meccanismo europeo di stabilita (MES), a procedura bifasica, prevede
~condizionalita” di natura diversa, inerenti al taglio della spesa o ad interventi legislativi riformatori, anche
radicali, di natura ordinaria o costituzionale: «una ,condizionalita” di natura soft — secondo il pensiero dico-
tomico di Losurdo -, nella forma di lettere d'intenti unilaterali per gli Stati ,virtuosi” che rispettano i parametri
di Maastricht e del Fiscal compact, al fine di proteggerli dall’eventuale effetto contagio dell’instabilita finan-
Ziaria dei paesi ,reprobi”. E una ,condizionalita” di natura ,hard” per quest’ultimi assoggettati al consolidato
armamentario dei Memorandum of Understanding e dei controlli serrati della Troika».

Le .condizionalita” volte all'ottenimento di un finanziamento, entro il perimetro del NGEU e dagli atti
ad esso correlati, invece non impongono «agli Stati le tradizionali ,condizionalita” (le riforme strutturali
volte, in primo luogo, al taglio della spesa)», bensi «vincola (...) gli stati a utilizzare le risorse economiche entro
una cornice di obiettivi (ad esempio, la transizione ecologica e la trasformazione digitale, il rispetto dello stato
di diritto)».

L'estensione del meccanismo della ,condizionalita” dalla sfera del sostegno finanziario, a fronte di
particolari e motivate riforme strutturali interne, ad un percorso che veda la protezione del bilancio dell’'U-
nione correlata al rispetto dei principi sottesi alla Rule of Law implica, ineluttabilmente, 'allargamento
dell'area del ,controllo” e, quindji, della ,pervasivita” delle istituzioni comunitarie sugli Stati Membri. Per
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siffatta ragione, lo Stato di diritto, da ,principio strutturale” per l'accesso e la permanenza nell'Unione,
diviene un ,principio dinamico di struttura”, intendendosi con cio la capacita, da parte delle Istituzioni, di
utilizzare tale pilastro valoriale anche successivamente all'ingresso dello Stato membro, con specifico rife-
rimento al settore dei vincoli finanziari e del rispetto della sana gestione dei fondi derivanti dai programmi
di recupero nazionali, nonché del bilancio comune europeo.

| ricorsi promossi da Polonia e Ungheria

Le presenti notazioni, a ben vedere, acquisiscono maggiore pregnanza a fronte delle due fondamentali
pronunce della Corte di Giustizia dell'Unione europea, a mezzo delle quali sono stati respinti i ricorsi di
due Stati membri dell'Unione (ricorso proposto I'11 marzo 2021- Repubblica di Polonia vs. Parlamento
europeo e Consiglio dell’'Unione europea; ricorso proposto '11 marzo 2021 — Ungheria vs. Parlamento
europeo e Consiglio dell'Unione europea) relativi al blocco delle erogazioni di finanziamenti contenuti
nel bilancio pluriennale dell'Unione e dal programma Next Generation EU, qualora fosse accertata una
violazione dei principi dello Stato di diritto, avvertiti come pilastri fondanti della comune esperienza con-
tinentale. La questione sottoposta all'attenzione della Corte di Giustizia si imperniava soprattutto sulla
asserita incompatibilita, a giudizio dei ricorrenti, del dispositivo contenuto nel regolamento 2020/2092
con alcune disposizioni del TUE e del TFUE.

Le argomentazioni presenti in entrambi i ricorsi corrono lungo binari paralleli se non, sovente, univoci.

Il primo motivo di ricorso verte sull’'asserita violazione, da parte del legislatore UE, del disposto conte-
nuto nell’art. 322, par. 1, lett. a), TFUE, dal momento in cui, a parere dei ricorrenti, la base giuridica in parola
non sarebbe adeguata a fungere da sostrato normativo del regolamento 2020/2092 e, d'altro canto, il
regolamento in esame non avrebbe potuto ,prevedere le condizioni di una violazione dei principi rientranti
nella nozione dello «Stato di diritto» o autorizzare la Commissione e il Consiglio ad accertare la violazione di
tali principi da parte degli Stati membri, e di conseguenza ad adottare, mediante atti esecutivi, misure per la
protezione del bilancio dell’'Unione".

In secondo luogo, i ricorrenti hanno rinvenuto motivi di censura in relazione all'asserita violazione,
da parte del regolamento 2020/2092, dell'art. 7,TUE, il quale autorizza il Consiglio, in caso di accertata
(con deliberazione unanime) ,violazione grave e persistente da parte di uno Stato membro dei valori di cui
all‘articolo 2", alla sospensione, a maggioranza qualificata, di ,alcuni dei diritti derivanti allo Stato membro
in questione dall'applicazione dei trattati, compresi i diritti di voto del rappresentante del governo di tale Stato
membro in seno al Consiglio”. A giudizio di Varsavia e Budapest, il meccanismo sanzionatorio previsto nel
regolamento si atteggerebbe quale ,,applicazione, relativa a una fattispecie specifica, del procedimento cui
si riferisce l'articolo 7 TUE, il che non é consentito da tale disposizione. La creazione autonoma di un procedi-
mento parallelo da parte del regolamento impugnato viola ed elude il cennato art. 7 TUE", producendosi, in
tal guisa, ,effetti equivalenti a una modifica dei trattati”.

In terzo luogo, i ricorsi proposti hanno tentato di evidenziare la ,genericita” insita nei concetti cardine
alla base del regolamento 2020/2092, in quanto ,le disposizioni del regolamento non garantiscono che l'ac-
certamento della violazione del principio dello stato di diritto sia preceduto da una «valutazione qualitativa
approfondita», che sia obiettiva, imparziale ed equa”. In tal senso, Polonia e Ungheria hanno inteso porre in
discussione il tema della ,arbitrarieta” sottesa alle ,,condizionalita” laddove, a giudizio dei ricorrenti, l'ale-
atorieta della disposizione in discorso consegnerebbe, in sostanza, un incontrollato , potere discrezionale”
alle Istituzioni circa il vaglio sulle condotte tenute dagli Stati membri e le eventuali violazioni del regola-
mento da essi perpetrate. Nondimeno, i ricorrenti hanno evidenziato come le disposizioni contenute nel
regolamento 2020/2092 (in particolare, negli artt. 4 e 5) fossero da considerarsi carenti del requisito della
proporzionalita, specialmente se in assenza di ,un pregiudizio concreto o di un impatto tangibile” prodotto
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da una presunta violazione, in palese contrasto con il principio della certezza del diritto. Parimenti, le
norme in discorso avrebbero violato l'art. 4 del TUE, specie con riferimento al principio di attribuzione
ed al rispetto delle , funzioni essenziali dello Stato, in particolare le funzioni destinate a garantire l'integrita
territoriale, @ mantenere l'ordine pubblico e a proteggere la sicurezza nazionale”. Sui contenuti di questi
ricorsi attenta Dottrina ha evidenziato come «i due Stati dell’Est Europa non hanno dunque preso le distanze
dall'obiettivo del regolamento — sostiene Buzzacchi -, ma dalla scelta di affidare il medesimo ad uno stru-
mento che va a sostituire i mezzi di tutela gia esistenti, in particolare la procedura di infrazione per violazioni
propriamente ,politiche” introdotta con il Trattato di Amsterdam, ma mai effettivamente impiegata». Nondi-
meno, attraverso i ricorsi dinanzi alla Corte di Giustizia dell'Unione, l'intento di Polonia e Ungheria par-
rebbe essere stato quello di contestare e contrastare, tanto dal punto di vista della legittimazione quanto
da quello sostanziale, l'intero impianto prescrittivo del regolamento 2020/2092, sulla scia di una annosa
querelle concernente la riaffermazione di nuovi ed ulteriori spazi di manovra, a favore degli Stati membri,
parzialmente svincolati da un opprimente controllo in sede centrale continentale. A rafforzare i dubbi di
Polonia e Ungheria circa gli intenti puramente politici della UE e sopraggiunta la netta presa di posizione
del Parlamento europeo. L'Assemblea, in virtu della risoluzione del 10 giugno 2021 (,Risoluzione del
parlamento europeo del 10 giugno 2021, sulla situazione dello Stato di diritto nell'Unione europea e l'ap-
plicazione del regolamento (UE, Euratom) 2020/2092 relativo al regime di ‘condizionalita’ ), ha ,esortato”
la Commissione europea ,,a reagire rapidamente alle gravi violazioni in corso dei principi dello Stato di diritto
in alcuni Stati membri” (p.to 4), evidenziando, altresi, una notevole , preoccupazione per le sempre piti chiare
indicazioni e il crescente rischio di un uso improprio del bilancio dell'Unione come mezzo per deteriorare lo
Stato di diritto in alcuni Stati membri” (p.to 5). Allo stesso modo, la risoluzione cita, in maniera espressa,
Polonia e Ungheria quali esempi di Stati membri fautori di politiche che costituiscono, essenzialmente,
.minacce ai valori comuni europei”, invitando, conclusivamente, la Commissione ad utilizzare ogni stru-
mento a sua disposizione, compresi quelli apprestati dal regolamento 2020/2092, per fronteggiare ,.gli
attacchi contro la liberta dei media e i giornalisti, i migranti, i diritti delle donne, i diritti delle persone LGBTIQ
e la liberta di associazione e di riunione” (p.to 7).

Le pronunce della Corte di Giustizia UE

Le pronunce della Corte del 16 febbraio 2022 nei confronti della Polonia e dell'Ungheria assumono
una rilevanza di primo piano, in quanto la CGUE é stata chiamata, per la prima volta, a pronunciarsi sulla
conformita del regolamento 2020/2092 ai Trattati, con particolare riguardo al tema delle ,condizionalita”
e del rispetto dei principi della Rule of Law. A fronte delle doglianze dei ricorrenti, le pronunce, seppur
separate, possono (anzi, devono) essere lette congiuntamente, collimando quasi integralmente — come
detto in precedenza - i ricorsi di Polonia e Ungheria. Siffatte sentenze, di sapore piu politico che giuri-
dico, respingendo in toto questi ricorsi, hanno avvalorato la tesi della conformita al diritto dei Trattati del
regolamento 2020/2092, evidenziando, in tal modo, la ,connessione funzionale” tra la salvaguardia del
bilancio dell'Unione ed il rispetto dello Stato di diritto da parte degli Paesi membri. Ponendo in risalto
i passaggi piu rilevanti della pronuncia, sara a breve messo in evidenza quanto le sentenze ,gemelle”
della CGUE siano cruciali per il futuro delle relazioni, politiche, giuridiche e finanziarie, tra Istituzioni UE e
Stati membri, laddove lo strumento dello Stato di diritto a protezione del bilancio dell’'Unione diverra, con
buona certezza, un ,nuovo” pilastro dei rapporti interni allo spazio giuridico europeo. Nel merito, avuto
riguardo ai motivi di ricorso presentati dai ricorrenti, la Corte di Giustizia UE (sentenze del 16 febbraio
2022, Repubblica di Polonia vs. Parlamento europeo e Consiglio dell'Unione europea; Ungheria vs. Parla-
mento europeo e Consiglio dell’'Unione europea) si & soffermata, in prima battuta, sulla base giuridica del
regolamento 2020/2092. In premessa, sulla scorta dei Considerando 2 e 7-9 del regolamento, la CGUE ha
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sottolineato come il rispetto dello Stato di diritto e un presupposto essenziale per il rispetto dei principi di
una sana gestione finanziaria”, sostenendo, altresi, come il dispositivo permetta alle ,istituzioni dell’'Unione
di procedere a un esame di situazioni negli Stati membri solo nei limiti in cui esse siano rilevanti per la sana
gestione finanziaria del bilancio dell’Unione o per la tutela dei suoi interessi finanziari e, dallaltro, possono
essere adottate opportune misure in forza di tale regolamento solo qualora sia accertato che situazioni del
genere comportano una violazione di uno dei principi dello Stato di diritto che compromette o rischia seria-
mente di compromettere, in modo sufficientemente diretto, tale sana gestione finanziaria o la tutela di tali
interessi finanziari”. Il regolamento ha in animo, quindi, di tutelare gli interessi finanziari ed il bilancio
dell'Unione esclusivamente da ,pregiudizi derivanti per quest'ultimo in modo sufficientemente diretto da
violazioni dei principi dello Stato di diritto in uno Stato membro, e non gia nel sanzionare, di per sé, simili
violazioni”. Nondimeno, la CGUE non ha aderito — in modo artificioso - alle argomentazioni dei ricorrenti
circa una potenziale violazione dell'art. 7 TUE, laddove anche parte della Dottrina ha inteso rinvenire nel
contenuto del regolamento 2020/2092 «una vera e propria procedura parallela — secondo il Salmoni -, che,
di fatto, ha aggirato il problema dell’'unanimita richiesto dall’art. 7 TUE, giacché il reg. 2020/2092 é stato
adottato mediante una procedura legislativa ordinaria». Sul punto, il Giudice di Lussemburgo ha negato che
si possa ipotizzare un’elusione del disposto ex art. 7 del TUE, poiché, in prima istanza, ,il legislatore dell’U-
nione, quando dispone di una base giuridica a tal fine, e legittimato a istituire, in un atto di diritto derivato,
altre procedure riguardanti i valori contenuti nell’articolo 2 TUE, tra i quali figura lo Stato di diritto, sempreché
tali procedure si distinguano sia per il loro scopo sia per il loro oggetto dalla procedura prevista all’articolo 7
TUE", perseguendo quest’ultima disposizione - a detta della Corte - una finalita differente rispetto al rego-
lamento 2020/2092, volto precipuamente alla , protezione del bilancio dell’Unione in caso di violazione dei
principi dello Stato di diritto in uno Stato membro, e non gia di sanzionare, mediante il bilancio dell’Unione,
violazioni dei principi dello Stato di diritto”.

Inoltre, la Corte di Giustizia UE ha rigettato le argomentazioni addotte da Ungheria e Polonia circa una
potenziale lesione apportata dal regolamento al principio della certezza del diritto, specie nella parte in
cui, secondo i ricorrenti, la normativa de qua non evidenziava chiaramente i ,requisiti che devono essere
rispettati dagli Stati membri per poter conservare i finanziamenti provenienti dal bilancio dell’'Unione loro
concessi e conferisce alla Commissione e al Consiglio un potere discrezionale troppo ampio”. La CGUE, a tale
proposito, ha sottolineato che un potere discrezionale conferito alle Istituzioni e legittimo ,,a condizione
che l'estensione e le modalita di esercizio di un simile potere vengano definite con sufficiente chiarezza, in con-
siderazione del legittimo obiettivo in gioco, per fornire una protezione adeguata contro l'arbitrio”. In secondo
luogo, a parere della Corte, il riferimento allo Stato di diritto contenuto nel regolamento 2020/2092 rinvia
ad un atto di particolare rilevanza, id est al Documento del 18 marzo 2016 elaborato dalla Commissione di
Venezia e contenente una puntuale elencazione dei criteri sottesi allo Stato di diritto; di talché, ,.la nozione
di ‘Stato di diritto’ si basa su un sistema di diritto sicuro e prevedibile, nel quale qualsiasi persona ha il diritto
di essere trattata dai titolari di poteri decisionali in modo dignitoso, uguale e razionale, nel rispetto del diritto
esistente, e di disporre di mezzi di ricorso per contestare le decisioni dinanzi a giudici indipendenti e imparziali,
secondo un procedimento equo”.

Infine, con riguardo ad una asserita lesione dell'identita nazionale degli Stati membri, la Corte di Giusti-
zia UE, riaffermando la necessita che le Istituzioni UE tengano in debita considerazione le ,caratteristiche
dei sistemi costituzionali e giuridici di tali Stati membri”, allo stesso tempo evidenzia come ,,gli Stati membri
aderiscono a una nozione di 'Stato di diritto’ che condividono, quale valore comune alle loro proprie tradizioni
costituzionali, e che si sono impegnati a rispettare in modo continuativo”. Le peculiarita insite nella storia,
nella tradizione, nella cultura e, non da ultimo, nell’'ordinamento giuridico interno degli Stati membri, sep-
pur valorizzate, non esonera questi ultimi da una omogenea e generalizzata applicazione della disciplina
dei Trattati, nonché, evidentemente, dal rispetto della Rule of Law e dei principi contenuti nel regolamento
2020/2092.
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Sembra di stare in presenza in una petizione di principio (le Istituzioni UE debbono tenere in debita
considerazione, nel quadro della propria valutazione, le , caratteristiche dei sistemi costituzionali e giuridici
di tali Stati membri”), da cui scaturisce una forzatura dispositiva (,gli Stati membri aderiscono a una nozione
di ‘Stato di diritto™): da A discende B non in ragione di un dato naturale scientificamente apprezzabile o per
precipitato logico-giuridico, bensi per giurisprudenza creativa, la quale non si basa su un dato testuale ma
su una interpretazione creativa politicamente orientata.

Riflessioni

Il passaggio da una ,condizionalita” di natura prettamente finanziaria, legata a peculiari piani riforma-
tori country specific, ad un meccanismo di tutela del bilancio europeo che coniughi le erogazioni finanzia-
rie alla tutela dello Stato di diritto impone una riflessione, specie a seguito delle cennate due statuizioni.
Il rispetto dei valori fondanti la comune esperienza europea, come cristallizzati, in primis, nel disposto ex
art. 2 del TUE, costituisce agli occhi delle Istituzioni UE e della Corte di Giustizia una ,necessaria condizio-
nalita” nei riguardi degli Stati membri, specie con riferimento al tema relativo all'accesso ai benefici eco-
nomici derivanti dall'accrescimento dei programmi di assistenza finanziaria straordinaria. Il regolamento
di cui si tratta costituisce, dunque, un punto d'approdo nell’evoluzione del meccanismo della ,,condiziona-
lita”, da strumento di ,induzione” alle riforme strutturali di rilievo nazionale a mezzo di intromissione nelle
legislazioni interne, persino su temi etico-giuridici e a radice antropologica.

La Comunicazione della Commissione del 2 marzo 2022, recependo gli orientamenti provenienti dalla
Corte di Giustizia nei casi afferenti ai ricorsi di Ungheria e Polonia, ha ulteriormente chiarito e definito
gli ambiti d'applicazione del regolamento 2020/2092, laddove sottolinea come, nella valutazione delle
potenziali violazioni del regolamento, la Commissione stessa ,applichera un approccio globale, proattivo,
basato sul rischio e mirato, volto a garantire l'effettiva applicazione di tale reqgolamento e dunque a salva-
guardare il bilancio dell’Unione e a tutelare gli interessi finanziari dell’Unione (...) con misure capaci di rendere
effettivo il regime sanzionatorio, e per mezzo di questo anche la tutela dello Stato di diritto”. Questa Comu-
nicazione, dunque, rende manifesta la volonta di vincolare 'erogazione dei fondi europei al rispetto dei
principi dello Stato di diritto, specie a fronte del ,supporto” giunto dalle pronunce della Corte di Giustizia
UE. Lo Stato di diritto funge, par di notare, da ,grimaldello” ogni volta la sua violazione attivi il meccanismo
delle ,condizionalita”, formalmente funzionali alla tutela del bilancio europeo, ma nascostamente adope-
rate per incidere su settori per nulla avocati alle competenze unionali, bensi spettanti in tutto e per tutto,
in forza del principio di sussidiarieta verticale, agli Stati nazionali.

ILregolamento 2020/2092, insieme al duplice intervento della Corte di Giustizia, potrebbe essere con-
siderato la ,prima pietra” del nuovo corso continentale di federalizing process europeo, retto sul binomio
indissolubile ,rispetto dello Stato di diritto - finanziamento degli Stati membri”, oltre un fattore di accele-
razione nei processi della governance economica ed istituzionale.

La Polonia si & trovata al centro del tornado scatenato dal regolamento 2020/2092, dalle sentenze
gemelle della CGUE che, interpretando quest’ultimo, hanno rinvigorito la visione federalista europea.

Affaire polacco

A seguito dell’adozione da parte della Polonia, il 20 dicembre 2019, della legge che ha modificato le
norme nazionali disciplinanti l'organizzazione degli organi giurisdizionali ordinari, degli organi giurisdizio-
nali amministrativi e della Corte suprema, la Commissione europea ha proposto un ricorso per inadempi-
mento alla Corte di giustizia, chiedendole di dichiarare che il regime istituito violava diverse disposizioni
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del diritto dell'Unione. La Commissione ha ritenuto che la legge di modifica, nei limiti in cui attribuisce
alla Sezione disciplinare della Corte suprema polacca la competenza a decidere in merito a controversie
aventi incidenza diretta sullo status e le funzioni dei magistrati polacchi, pregiudichi l'indipendenza della
magistratura, qualificando non autonoma la Corte suprema medesima. Inoltre, secondo la Commissione,
la legge di modifica vieta a tutti gli organi giurisdizionali nazionali di verificare il rispetto dei requisiti
dell'Unione relativi a un giudice indipendente e imparziale, precostituito per legge, ed eleva una siffatta
verifica a illecito disciplinare. La Sezione di controllo straordinario e delle questioni pubbliche della Corte
suprema polacca viene dichiarata competente in via esclusiva a eseguire siffatte verifiche. Infine, la Com-
missione afferma che la legge di modifica, imponendo ai giudici l'obbligo di comunicare informazioni
relative alle loro attivita nell'ambito di associazioni o fondazioni, nonché ad una loro precedente apparte-
nenza politica, prevedendone anche la pubblicazione on line, viola il diritto al rispetto della vita privata e
alla protezione dei dati personali.

Durante il procedimento la Polonia é stata condannata, con ordinanza del vicepresidente della Corte
del 27 ottobre 2021, a pagare alla Commissione una penalita di un milione di euro al giorno, penalita
ritenuta necessaria ad assicurare che la Polonia desse attuazione ai provvedimenti provvisori adottati
con l'ordinanza del 14 luglio 2021 diretta a sospendere l'applicazione di talune disposizioni della legge
di modifica contestate dalla Commissione; in forza dell’ ordinanza del vicepresidente della Corte del 21
aprile 2023, l'importo della penalita & stato ridotto a 500 000 euro al giorno.

IL Tribunale costituzionale della Polonia in data 7 ottobre 2021 - su richiesta del Presidente della
Repubblica - ha replicato deducendo l'incostituzionalita dell'applicazione di ordini della Corte di giustizia
della Ue al sistema giudiziario polacco e affermando il possibile contrasto del Trattato dell'Unione europea
con la Costituzione polacca. Dieci membri su dodici del Tribunale costituzionale di Varsavia hanno sancito
che la Corte suprema polacca rivendicava giustamente |'utilizzo della normativa interna sull'ordinamento
giudiziario per non essere stata per nulla attribuita alla competenza esclusiva dell'Unione. La pronunzia
osserva, difatti, che & vero che il Trattato stabilisce che gli Stati membri si impegnino a garantire una pro-
tezione giuridica efficace negli ambiti coperti dalla legislazione Ue, ma é altrettanto vero che tra le com-
petenze trasferite dalla Polonia alla Ue non v'é affatto 'organizzazione del potere giudiziario, per cui la Ue
e la Corte di Giustizia non possiedono alcun potere per valutare il funzionamento della giustizia polacca.

A questo punto e bene rimarcare che non ¢ la prima volta che alcune somme magistrature nazionali
mettano in dubbio il ,,primato” del diritto comunitario, formulato prima nella sentenza della Corte di Giu-
stizia del 5 febbraio 1963, van Gend en Loos e, l'anno successivo, in quella del 15 luglio 1964, Costa
contro Enel, per trasformarsi in ,,supremazia” a seguito della decisione del 9 marzo 1978, Simmenthal II
e assumere, infine, sembianze costituzionali in virtu della statuizione del 23 aprile 1984, Les Verts, come
preconizzato in piena solitudine dal praghese Eric Stein.

La Germania, ad esempio, lo ha fatto almeno per ben due volte. Nel maggio del 2020 (sentenza Weiss) il
Tribunale costituzionale federale tedesco critico gli acquisti di debito da parte della Banca Centrale euro-
pea, allorché questi avevano ricevuto il benestare della Corte europea di Giustizia: atteso che il controllo
sul rispetto delle attribuzioni proprie dell'Unione europea (c.d. ultra vires review) ed il controllo sull'in-
taccamento dell'identita costituzionale (c.d. constitutional identity review) possono far sorgere questioni
sulla validita o l'interpretazione di una misura adottata da Istituzioni, organi, uffici e agenzie dell’'Unione
europea, il Tribunale costituzionale federale, in linea di principio, pud controllare la comprensione e valu-
tare una misura unionale anche se avvallata dalla Corte di Giustizia dell'Unione europea; laddove siano
coinvolti interessi fondamentali degli Stati membri, 'esame giurisdizionale pud non limitarsi ad accettare
passivamente posizioni sostenute dalla Banca Centrale europea senza una previa e oculata valutazione;
di conseguenza, 'atto ultra vires non trova applicazione in Germania e non ha alcun effetto vincolante in
relazione a organi costituzionali, autorita amministrative e tribunali tedeschi (inclusa la Banca Centrale
tedesca), i quali non possono partecipare né alla creazione, né all'attuazione, esecuzione o operativita di
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provvedimenti ultra vires. Nel giugno 2021 la Commissione europea ha aperto una procedura di infrazione
contro la Germania (ritirata il 12 giugno 2023) sostenendo che la citata decisione dei giudici di Karlsruhe
era incompatibile con 'autonomia e, soprattutto, con il primato del diritto europeo.

Anche nel 2021 una pronuncia del Tribunale costituzionale federale tedesco ha confermato questa
linea ermeneutica tesa a ridimensionare il ,primato” originato - come detto poc'anzi - dagli arresti della
Corte di Giustizia UE del 1963 e del 1964, non dissimilmente dalla Polonia. Il 26 marzo 2021 il Bundesver-
fassungsgericht ha ordinato di sospendere la conclusione dell'iter di ratifica della piu volte menzionata
decisione del Consiglio europeo del 14 dicembre 2020 (il c.d. ,Next Generation EU"), che, fra l'altro, sta-
bilisce l'ammontare massimo dei fondi che l'Unione pud esigere dagli Stati, in un determinato anno, per
finanziare i propri programmi di spesa.

Mai come questa volta tale passaggio e risultato cruciale, poiché consentiva di rendere operativo 'am-
bizioso progetto del Next Generation EU. In forza di questa sospensione, il Presidente tedesco Frank-Wal-
ter Steinmeier ha dovuto attendere la pronuncia della Corte prima di promulgare l'atto, gia ampiamente
approvato dal Bundestag e dal Bundesrat.

L'intervento della Corte ha rappresentato un ostacolo non da poco nell'attivazione del Next Genera-
tion EU: l'incertezza nei tempi e nei risultati relativi alla sospensione hanno rischiato di minare la ripresa
economica del Vecchio Continente, quanto mai dipendente dall'utilizzo dei nuovi fondi, dopo la pandemia
che ha duramente colpito 'economia dell’'Europa.

Ancora prima il Bundesverfassungsgericht, nella pronuncia del 12 ottobre 1993, Maastricht, aveva raf-
forzato il principio di attribuzione come metro per misurare la costituzionalita interna delle norme e delle
decisioni europee, parametro integrato con quello della identita costituzionale nazionale a seguito della
sentenza del 30 giugno 2009, Trattato di Lisbona, che riscontriamo nella citata pronuncia Weiss.

Non e finita qui. Dubbi sono stati espressi anche dalla Corte costituzionale italiana che, con ordinanza
n. 24 del 26 gennaio 2017 (caso Taricco), ha sollecitato la Corte di Giustizia a riconsiderare i limiti della
prevalenza dell'ordinamento comunitario sulla nostra Costituzione, cosi come indicati nella decisione
della Corte di giustizia dell'8 settembre 2015, causa C-105/14, Taricco, chiedendo se la legge interna
.debba essere interpretata nel senso di imporre al giudice penale di non applicare una normativa nazionale
sulla prescrizione ... anche quando tale omessa applicazione sia in contrasto con i principi supremi dell’ordine
costituzionale dello Stato membro o con i diritti inalienabili della persona riconosciuti dalla Costituzione dello
Stato membro”.

La Corte polacca, in conclusione, non ha fatto altro che inserirsi nel medesimo filone tracciato dagli Alti
Tribunali della Germania e dell'ltalia.

Di contro, dimentica degli arresti or ora citati, la Corte di Giustizia UE, causa C-204/21, sentenza del 5
giugno 2023, si & espressa in via definitiva sulla questione, accogliendo il ricorso della Commissione.

In prima battuta, la Corte conferma che il controllo del rispetto, da parte di uno Stato membro, dello
Stato di diritto, della tutela giurisdizionale effettiva e dell'indipendenza dell'ordine giudiziario, a cui gli
ordinamenti non si possono sottrarre facendo leva sulla propria legislazione o giurisprudenza, anche di
rango costituzionale, rientra appieno nella competenza della Commissione.

In seconda battuta, la Corte ribadisce la valutazione secondo la quale la Sezione disciplinare della
Corte suprema non soddisfa i necessari caratteri di indipendenza e di imparzialita.

In terza battuta, la Corte ritiene che le misure adottate dal legislatore polacco siano incompatibili con
le garanzie di accesso a un giudice indipendente, imparziale e precostituito per legge.

In quarta battuta, la circostanza che la legge di modifica abbia attribuito a un solo e unico organo nazio-
nale (vale a dire la Sezione di controllo straordinario e delle questioni pubbliche della Corte suprema) la
competenza a verificare il rispetto dei requisiti essenziali relativi alla tutela giurisdizionale effettiva, viola
il diritto dell’'Unione. Il rispetto di tali requisiti deve, infatti, essere garantito in modo trasversale in tutti gli
ambiti di applicazione ratione materiae del diritto dell’'Unione, oltre che dinanzi a tutti gli organi giurisdi-
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zionali nazionali investiti di controversie rientranti negli ambiti de quibus. Orbene, il controllo monopoli-
stico istituito dalla legge di modifica, combinato all'introduzione di divieti e illeciti disciplinari, & idoneo
a contribuire a indebolire ulteriormente il diritto fondamentale a una tutela giurisdizionale effettiva san-
cito dal diritto unionale.

Infine, secondo la Corte, le disposizioni nazionali che impongono ai giudici di presentare una dichiara-
zione scritta indicante la loro eventuale appartenenza a un‘associazione, a una fondazione senza scopo di
lucro o ad un partito politico, prevedendone anche la pubblicazione on-line, lede la sfera intima della vita
privata.

Conclusioni: tornare al pre-Maastricht?

Possiamo, avviandoci alle conclusioni, qualificare il Rue of Law come un sistema giuridico (sostanziale
e procedurale) - valoriale della UE, il cui core si poggia sulle tradizioni costituzionali ottocentesche e
novecentesche, ma che si € arricchito, con l'arrivo del nuovo millennio, di ,nuove visioni” antropologiche
e sociali sorte in una tipologia di associazionismo - laboratorio che ha dato vita ad un brodo di coltura di
diritti ambientalisti, ecologisti e civili di stampo LGBT di ennesima generazione. Non abbiamo, pertanto,
pit a che fare con lo Stato di diritto classico su cui ¢i siamo formati nelle universita, ma con un‘altra forma
ordinamentale, in cui Stakeholders esterniideologici e meta-giuridici hanno imposto e vogliono continuare
ad imporre il proprio credo fideistico a tutto il Vecchio Continente, negando principi basici di liberta di
pensiero e azione a chiunque non sia d'accordo e si voglia opporre. Allo Stato di diritto del XIX e XX secolo
si € andato a sovrapporre un nuovo Stato di diritto, di natura solo apparentemente democratica, che del
primo mantiene solo il nocciolo costituente primigenio.

Forse, di conseguenza, sono maturi i tempi per ripensare l'architettura istituzionale della Unione euro-
pea in chiave pit democratica, la filosofia che la permea e la missione che nei decenni, mi pare, abbia
subito una non scarsa metamorfosi. Un ripensamento ,,comunitario” potrebbe condurre tutti i 27 Stati
Membri ad un miglioramento non solo della organizzazione oggi denominata ,Unione europea”, ma anche,
in termini sistemici ed economici, degli stessi Stati nazionali.

Primariamente & opportuno ribadire che la forza del diritto unionale trae linfa vitale dai diritti costitu-
zionali nazionali.

Da questo assioma sarebbe opportuno trarre come corollario la necessita di tornare alle sorgenti di
questa organizzazione, alla sua natura e funzione primordiale: continuare a rimuovere ogni tipologia di
ostacolo e limite al libero sviluppo delle economie nazionali, agevolando sempre di piu l'interazione fra
le economie degli Stati europei e, fra queste ultime, singolarmente o unitariamente, e le altre grandi aree
economiche, finanziarie e commerciali del mondo. E ancora: prestare una particolare attenzione al regime
fiscale nella UE - sia a quello diretto come a quello indiretto, rivolto alle persone fisiche o giuridiche, inci-
dente sui redditi o sui consumi - condurrebbe ad un sicuro rafforzamento degli scambi economici fra gli
Stati europei e ad una altrettanto sicura implementazione della economia e del PIL della nuova Unione
,0rganizzata”. La fissazione di un argine, nel massimo e nel minimo, alla tassazione entro la zona europea
renderebbe piu equa, equilibrata ed armoniosa la concorrenza economica fra gli operatori commerciali ed
imprenditoriali ed eviterebbe, certamente, una sorta di dumping sociale che potrebbe crearsi dallo sposta-
mento di imprenditori e liberi professionisti verso Stati nei quali le imposte risultino essere sensibilmente
pit basse, continuando costoro, pero, a fruire, ad esempio, dei servizi sanitari dello Stato di provenienza. Il

3 Il punctum dolens del mantenimento o meno dell'euro come moneta unica della nuova Comunita Economica Europea
(ante-Maastricht) — ricordando che sette Paesi dell’attuale UE non vi hanno aderito (Romania, Bulgaria, Ungheria, Repubblica
Ceca, Svezia, Danimarca e Polonia) — non rientrera nel thema disputandum di questo ultimo scorcio di paper, necessitando di una
piu appropriata sede.
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Paese di destinazione aumenterebbe, parimenti, il proprio ,volume di affari” e, di conseguenza, le proprie
entrate fiscali senza alcun aumento della spesa sociale, mentre lo Stato di origine proseguirebbe a fornire
prestazioni sociali con un inversamente proporzionale decremento del ,volume di affari” e di entrate tri-
butarie.

Similmente alla costituzionalizzazione di un limite massimo di tassazione che si sta pensando di ope-
rare in Italia, anche entro i confini della Unione europea si potrebbe iniziare a discutere sulla possibilita di
disporre un limite massimo e minimo alle imposte percepibili all'interno di un territorio nazionale.

Tornare all'economia reale e alla rimozione dei fardelli amministrativi e burocratici a livello comunita-
rio, sbloccando, cosi, tutte le energie e potenzialita di ogni Stato. L'economia dissequestrata da un finto
ed asfittico ambientalismo che la sta mettendo in un angolo a causa della concorrenza con i grandi giganti
economici, veri inquinatori (come Cina, India e Brasile), farebbe ritornare U'Europa al suo spirito origina-
rio, a quello di De Gasperi, Adenauer e Schumann, a quello di Spinelli, Rossi e Colorni e del Manifesto
di Ventotene (1941): una grande area economica e una architettura valoriale fra 'Occidente e 'Oriente,
fra antichita e modernita; uno spazio sociale, commerciale, creativo, intuitivo, di genius loci, di amor fati;
una Istituzione dotata della missione di rappresentare il Passato ed il Futuro di quasi 450 milioni di suoi
cittadini con al centro la ,persona” nella sua ,identita” elaborata da secoli di pensiero giusnaturalistico.
Al fine di proteggere siffatta ,identita” dell'individuo & doveroso provvedere al sostegno delle identita
costituzionali dei singoli Stati. Ciascuna Costituzione, come Grundnorm dei sistemi statuali, ne rappre-
senta non solo lo scheletro ordinamentale e la spina dorsale valoriale, ma anche la storia di comunita
intessute e innervate di costumi, tradizioni, lingue e religioni. La Costituzione rende visibile l'identita di
un Popolo inverando, in forma altamente giuridica e semantica, la sua Weltanschauung, punto di vista e
visione comunitaria e sociale che si proietta dal passato verso il futuro.

IL ritorno al periodo precedente alla firma del 7 febbraio 1992 a Maastricht — Trattato che ha smantel-
lato la Comunita economica per sostituirla con una Unione politica - & una opzione da prendere in seria
considerazione. Plasmare un regime giuridico interstatuale e intergovernativo che governi lo ,spazio tran-
sfrontaliero” — mutuando l'incedere argomentativo di Marco Dani e Agustin José Menéndez* -, sul quale
i singoli Stati non hanno potesta di governo, al fine di disciplinare la sfera di scambio commerciale fra
operatori imprenditoriali ed economici (espressioni di una economia reale) appartenenti ad una dimen-
sione esterna ai confini nazionali e insistente sulla ,Terra di mezzo a-statuale” estranea alle legislazioni
territorialmente circoscritte. In tal modo il diritto europeo sostanzierebbe lo statuto normativo per nor-
mare esclusivamente i movimenti economici e commerciali fra soggetti pubblici e privati aderenti a Stati
diversi europei, operanti fuori dagli Stati, fra gli Stati, sopra gli Stati. L'intervento legislativo ed amministra-
tivo a radice comunitaria rafforzerebbe proprio gli interessi nazionali che sarebbero, cosi, tutelati anche su
quel piano europeo costituente un grande interstizio sociale, commerciale ed economico determinatosi
fra e sopra gli Stati membri.

Questo tornare indietro ad una ,,Comunita Economica Europea” del tutto priva di note politiche, ban-
carie, finanziarie, sospingerebbe 'Europa e gli Stati che la compongono nella direzione di una nuova rivo-
luzione copernicana tutta a loro vantaggio. Partendo dal progetto del giusprocessualista civile italiano
Mauro Cappelletti di ,integrazione attraverso il diritto”, consolidiamo l'idea che € il diritto, e non un para-
digma finanziario, monetario e bancario, il solo e unico fondamento su cui costruire e ricostruire un‘orga-
nizzazione europea libera dagli oneri, vincoli ed obblighi affastellatisi dal 7 febbraio 1992 in poi.

La costruzione europea non puo prescindere dalle costituzioni nazionali che ne costituiscono il pavi-
mento, le pareti ed il soffitto, l'alfa e l'omega, da cui tutto ha scaturigine e tutto il suo compimento: ,lim-
maginazione costituzionale europea — affermano Dani e Menéndez — deve fare affidamento prioritario
sull'insieme delle costituzioni democratiche e sociali nazionali”.

4 M.Dani, AJ. Menéndez, Costituzionalismo europeo. Per una ricostruzione demistificatoria del processo di integrazione europea, L.
Mellace (cur.), Napoli, Edizioni Scientifiche Italiana, 2022.
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Forse i cittadini europei riscoprirebbero, mediante questa Comunita di Stati rinnovata e rinvigorita, la
propria identita giudaico-cristiana e la propria tradizione culturale ellenica e romana.

Ogni Governo deve tornare compiutamente sovrano, libero di legiferare o non legiferare in linea con il
proprio programma sul quale il corpo elettorale ha espresso, con il voto, la propria fiducia. Il terreno eco-
nomico e commerciale ,esterno” continuera ad essere disciplinato dalla nuova Comunita europea pre-Ma-
astricht, a seguito di esplicite limitazioni della sovranita nazionale per volonta dei singoli ordinamenti:
non certamente i temi di ordine etico, sociale, antropologico e giuslavoristico potranno essere avocati alle
competenze sovranazionali europee ed essere sottratti alle attribuzioni costituzionali interne.

Il riconoscimento normativo del matrimonio fra persone dello stesso sesso, delle adozioni di minori
alle medesime, della propaganda transgender nelle scuole, dell'aborto e dell’'eutanasia o dell'ampliamento
della loro legittimita, non possono essere campo di ,contrattazione” per il tramite delle ,condizionalita”
per ottenere finanziamenti necessari, ad esempio, per il miglioramento quantitativo e qualitativo del
sistema sanitario pubblico.

Il comune incipit delle costituzioni degli Stati europei riconosce al Popolo la sovranita esercitata in
modo indiretto, per via elettorale, dai parlamenti e dai governi. Se questo plesso istituzionale stabilisce la
propria contrarieta a quanto sopra riportato in modo esemplificato, qualsiasi iniziativa verticistica euro-
pea, diretta o indiretta, appare per quella che &: una pressione indebita e autenticamente anti-democratica
portata avanti da organismi - non eletti al pari della Commissione - su sistemi statali pleno iure elettivi e,
quindi, dotati di legittimita rappresentativa delle istanze almeno della maggioranza della comunita nazio-
nale, di cui sono espressione diretta.

Le leggi sono composte da parole e le parole contengono ed esprimono pensieri e, se le parole non
sono rispettate, i pensieri sono traditi e, in conclusione, a non essere rispettate sono le idee del Popolo da
cui l'ordinamento giuridico, immediatamente o mediatamente, direttamente o indirettamente, esplicita-
mente o implicitamente, trae origine, fondamento e sostegno.

La riscoperta in chiave costituzionale, ordinamentale, istituzionale, di diritto europeo e, persino, socio-
logica e filosofica, della sovranita nazionale, a dispetto di una superfetazione ideologica dell'europeismo
e di una presenza leviatanica e oppressiva della sua espressione organizzativa, normativa e giudiziaria,
rivitalizzera la parola e rinvigorira il pensiero, estendendone confini e dimensioni, allontanandoci, cosi,
da derive orwelliane e riavvicinandoci ad un futuro piastrellato anche della nostra cultura millenaria che,
nella sua gran parte, & la cultura dell'intero globo e della Umanita che vi abita.
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Summary: 1. The Spanish Constitutional framework: Democracy and Parliamentary Monarchy. 2. The
Rule of Law in Spain: A notion under construction. 3. The limitation of the fundamental rights of the air
traffic controllers, during the air traffic crisis of 3 December 2010. 4. The abusive participation of execu-
tive power in the legislative process. 5. The appointment of State”s Public Prosecutor by the Government,
and the members of the General Council of the Judiciary Power by the Parliament, and the separation of
powers. 6. The secessionist tensions in Catalonia. 7. The COVID-19 Pandemic and its challenges to the Rule
of Law. 8. Conclusions.

Abstract: The Rule of Law is a notion under construction, a concept in evolution, even in western con-
solidated democracies, such as Spain is today, almost half a century after the entry into force of the Con-
stitution of 1978. This paper analyses some of the main challenges to the Rule of Law in contemporary
Spain. This study starts with a short introduction about the Spanish democracy and the Parliamentary
Monarchy, and after that, it"s focused in some contemporary challenges to the Rule of Law in Spain, such
as the limitation of the fundamental rights of the air traffic controllers, during the air traffic conflict of
3 December 2010, the abusive participation of executive power in the legislative process through the
instrument of the Royal Decree Law, (a too much strong temptation, which may question the fair checks
and balances between executive and legislative), the appointment of State’s Public Prosecutor by the
Government, and the members of the General Council of Judiciary by the Parliament, and the separation
of powers, the secessionist tensions in Catalonia, or the recent challenges to the rule of law during the
COVID-19 Pandemic.

Key words: Rule of Law, Spain, Fundamental Rights, executive power, separation of powers, secession,
Catalonia, COVID-19 Pandemic.

The spanish constitutional framework: democracy
and parliamentary monarchy

Before the study of the contemporary challenges for the application of Rule of Law in Spain, a topic
full of controversy in the present time in this country, it"s necessary to do an initial introduction about the
Spanish constitutional system, its premises and historical precedents.?

The most serious effort in order to establish a democracy in Spain before the Spanish Constitution
of 1978, was the experience of the Spanish Second Republic, from 1931-1939. After the victory of the
republican parties in the local elections of 12 April 1931, in the main cities, the Monarchy collapsed, and
the Republic was proclaimed, two days later, on 14 April 1931. It was the first period of our history with
full universal suffrage for men and women.

1 Previous reflections of the author on this topic were published at: TORRES GUTIERREZ, ALEJANDRO, Contemporary Challenges
for the Application of the Rule of Law in Spain, in: BAINCZYK, MAGDALENA, (Ed.), Challenges for the application of Rule of Law in
European States, Institut Zachodni, Poznan, 2019, pp. 87-107.
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A new democratic Constitution was passed on 9 December 1931.2 The main pillars of the new statu quo
were the establishment of a democratic system? based on equal rights for all citizens,* the secularization
of State,® legalization of divorce® and recognition of regional autonomy.” New statutes of autonomy were
passed for Catalonia, (1932), and Basque Country and Galicia, (1936).2 This political landscape might be
resumed easily: Too many changes, and too quick. The innovations were not of easy assimilation in a soci-
ety too close to the nineteenth century, and in a country with an Army more getting used to give order
than to obey.

If we add some political mistakes, for instance the unfortunate religious policy of hostility towards the
Catholic Church, the inability to reach wide political consensus, and the polarization of the political spec-
trum, we will realise that at that time it was already possible to detect the presence of all the ingredients for
a perfect storm. It was a short democratic experiment, because a Coup d’Etat, on 18 July 1936, marked the
beginning of a Civil War, (1936-1939), particularly violent, bloody and cruel, as almost all civil wars are.’

After the Civil War, a Dictatorship was established, (1939-1975), under the leadership of General
Franco. The consequences were the ban of political parties, the lack of public freedoms and the abolition
of regional autonomy. The Dictatorship was supported by the Catholic Church, (a new Concordat was
signed in 1953), and the USA, (an Agreement of Cooperation was subscribed also in 1953), in the cold war
context.’® The setback will have a tragic impact from the point of view of public liberties and fundamental
rights, over several generations of Spaniards during forty years. Some historical mistakes have a long-term
consequence, and the Spanish case was a clear example in Western Europe, after three years of civil war

2 The original text published in the Official Gazette: https://www.boe.es/datos/pdfs/BOE/1931/344/A01578-01588.pdf; An
English version may be found at: https://es.scribd.com/document/123469543/Constitution-of-the-Republic-of-Spain-1931

3 Article 1 of the Spanish Constitution of 1931: Spain is a democratic republic of workers of all classes, organised under a regime
of Freedom and Justice. The powers of all its organs derive from the people. The Republic constitutes a comprehensive state, consistent
with the autonomy of Municipalities and Regions.

4 Article 2 of the Spanish Constitution of 1931: All Spaniards are equal before the Law.
5 Article 3 of the Spanish Constitution of 1931: The Spanish State has no official religion.

6 Article 43 of the Spanish Constitution of 1931: The family is under the special safequard of the state. Marriage is based on equal
rights for both sexes, and may be dissolved by mutual dissent or at the request of either spouse, with allegation in the second case of
a just cause. On 25 February 1932, the Parliament approved the Law of Divorce, developing these provisions, by 260 affirmative
votes and only 23 negative.

7 See Article 1, (cit. sup.), and article 8 of the Spanish Constitution of 1931: The Spanish state, within the irreducible limits of its
current territory, shall be incorporated by joint provincial communities and by regions that are under autonomous law.

8 Article 12 of the Spanish Constitution of 1931: For the adoption of the Statute of the autonomous Region the following condi-
tions shall be required:
A) That it is suggested by the majority of its municipalities, or, at least, those municipalities which make up two-thirds of the elec-
toral census of the region.
B) That it is accepted, the procedure set forth in the Electoral Act, by at least two thirds of the voters registered in the census in the
region. If the referendum is negative, the proposal of autonomy cannot be renewed until five years have passed.
C) That it is approved by the courts.
The regional statutes shall be approved by Congress in so far as they comply with the present Title and do not contain, in any case,
provisions contrary to the Constitution, or contrary to the organic laws of the State on matters not transmissible to regional power,
without prejudice to the power granted to the courts by Article 15 and 16.

9 There is a great bibliography in English on this topic produced by the great hispanists RAYMOND CARR, STANLLEY G. PAYNE,
PAUL PRESTON and HUGH THOMAS. CARR, RAYMOND, Spain 1808-1975. Oxford, University Press, Oxford, 1982. PAYNE, STANLEY G,
The Civil War in Spain: 1936-1939, Putnam’s Sons, New York, 1962. PAYNE, STANLEY G., The Spanish Revolution, W. W. Norton and
Company, London, 1970. PRESTON, PAUL, (Ed.), Revolution and War in Spain 1931-39, Methuen, London and New York, 1984.
PRESTON, PAUL, The Spanish Civil War, 1936-1939, Weidenfeld & Nicolson, London, 1986. PRESTON, PAUL, and MACKENZIE, ANN L.
(Eds.), The Republic besieged: Civil War in Spain 1936-1939. Edinburgh University Press, Edinburgh, 1996. THOMAS, HUGH, The
Spanish Civil War, Harper & Row, London, 1977.

10 There is a large bibliography in English: HILLS, GEORGE, Franco: The Man and His Nation, Macmillan, 1967. PAYNE, STANLEY G.,
A History of Fascism, 1914~1945, University of Wisconsin Press, 1995. PAYNE, STANLEY G., Fascism in Spain, 1923-1977, University
of Wisconsin Press, 1999, PRESTON, PAUL, Franco: A Biography, HarperCollins Pub., 1993. PRESTON, PAUL, The politics of Revenge:
Fascism and the Military in Twentieth-Century Spain, Routledge, 1995. PAYNE, STANLEY G. and PALACIOS, JESUS, Franco: A Personal
and Political Biography, University of Wisconsin Press, 2014.
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and forty of dictatorship. Nowadays, we may realise the clear parallelism between the tragic fate of Eastern
Countries of Europe devastated by the communist dictatorships, and the destiny of the fascist autocracies
of Portugal and Spain, in the other corner of Europe, two sides of the same mirror. Different dictators, but
similar dramatic consequences.

When General Franco died, on 20 November 1975, and 2 days later the new King Juan Carlos | was
proclaimed, a quick process of transition to democracy started. A new Law of Political Reform was adopted
on 4 January 1977, under the intellectual direction of Torcuato Ferndndez Miranda, (President of the old
.Cortes”, the false ,Parliament” inherited from the Franco regime, he thought that a new constitutional
structure was necessary), and the political direction of Adolfo Suéarez, (the new Prime Minister, designated
by Juan Carlos I).11

The death of Franco opened a new opportunity, the chance to learn from historical mistakes. At that
time, the country and its political elite had learnt the heavy lesson of this cocktail made with wrong deci-
sions, intolerance, radicalism and the lack of public liberties.

According to the democratic inspirations of the Law of Political Reform of 1977, (designed by Torcuato
Ferndndez Miranda, and implemented by Adolfo Sudrez, under the King”s auspices), a new constituent
Parliament was elected on 15 June 1977, (previously, some months before the Communist Party had been
legalised), and a new democratic Constitution was adopted by national referendum on 6 December 1978,
entering into force on 29 December 1978. Changes came again very quick, nevertheless, in this particular
historical context, in the right direction. The longest democratic period of social progress in the Spanish
history was going to start.

The Spanish Constitution of 1978 is based on 3 main ideas:

1) Democracy: The new form of Government is a Parliamentary Democracy with separation of powers,

where the Monarch has only a symbolic role.*?

2) A wide catalogue of Fundamental Rights, strongly protected.®

3) And finally, the recognition of autonomy for the regions, and the transformation in a federal state.’*

The new Constitution recognises also the Rule of Law, in its article 1, inspired by the Grundgesetz fir
die Bundesrepublik Deutschland, the Basic Law for the Federal Republic of Germany of 1949, the German
Constitution actually in force. The main consequences of the adoption of the Rule of Law, from the point
of view of the citizens” rights were two:

1) The recognition of a wide catalogue of Fundamental Rights. The rights and freedoms included in the
2 Chapter of the 15t Part of the Constitution, (articles 15 to 29), are binding for all public authori-
ties.?> These rights should be legally developed by an ,Organic Act”, an Act that must be adopted by
the overall majority of Congress.1 A reinforced procedure of constitutional modification is foreseen,
if the Parliament wants to change the content of this Part of the Constitution. That means that the
amendment must be passed by 2/3 of Congress and Senate. After that, the Parliament dissolution

11 JULIA, SANTOS, Un siglo de Espafia. Politica y sociedad, Marcial Pons, Madrid, 1999. PREGO, VICTORIA, Asi se hizo la Transicién,
Plaza & Janes, Madrid, 1996. PRESTON, PAUL, The Triumph of Democracy in Spain, Routledge, London, 2001. PRESTON, PAUL, Juan
Carlos. EL Rey de un pueblo, Plaza & Janés, Barcelona, 2003. TUSELL, JAVIER, La transicion espanola. La recuperacién de las libertades,
Temas de Hoy, Madrid, 1977. TUSELL, JAVIER, Spain: From Dictatorship to Democracy, Blackwell, London, 2007.

12 Article 1, of the Spanish Constitution of 1978:

1. Spain is hereby established as a social and democratic State, subject to the rule of law, which advocates freedom, justice, equal-
ity and political pluralism as highest values of its legal system.

2. National sovereignty belongs to the Spanish people, from whom all State powers emanate.

3. The political form of the Spanish State is the Parliamentary Monarchy.

13 Part |, of the Spanish Constitution of 1978, regulates Fundamental Rights and Duties. The Division 1 of the Chapter 1 is
devoted to the regulation of Fundamental Rights and Public Liberties, (Articles 15-29).

14 Part VIII of the Spanish Constitution of 1978 regulates the Territorial Organization of the State.
15 Article 53.1 of the Spanish Constitution,
16 Article 81 of the Spanish Constitution,
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should be necessary and the celebration of new general elections. The changes must be approved
by 2/3 of the new elected Congress and Senate, and then, a national referendum must be celebrated,
where all the Spanish citizens, (not only one region”s citizens), will be called to vote.l”

2) The establishment of strong and reinforced jurisdictional guarantees:

a) Recognition of the fundamental right to a due process, (Article 24 Spanish Constitution and article
6 of European Convention of Human Rights)

b) A preferential and summary procedure before the ordinary courts, that protects not only the rights
and freedoms included in the 2™ Chapter of the 15t Part of the Constitution, but also article 14,
(right to equality and non-discrimination).1®

c) An individual appeal for protection to the Constitutional Court, (the so called recurso de amparo),
that includes the rights recognised in articles 14 to 29, and also the right to objection of con-
science to the military service, (article 30).

With the comfortable perspective of the historian who studies the history almost half a century later,
it is compulsory to recognise that all these democratic changes came to remain, and shape a new country,
with a consolidated democracy. The new pluralistic political system will be able to defeat risky regressive
tensions, a Coup d "Etat on February 239, 1981, and the continuous threat of the terrorism of ETA, (Basque
secessionist terrorist organization), that caused more than eight hundred deads, GRAPO, (radical left ter-
rorist group), and other minority groups of right radicalism, the temptation of shortcut solutions of State
Terrorism, (GAL), and more recently, Islamic radicalism.

The rule of law in spain: a notion under construction.

There are many possible cases in which we may see possible challenges to the Rule of Law in Spain. We
will try to organise this paper around several different contemporary challenges for the Rule of Law, that
affect the regular activity of the three powers of the State, legislative, executive and judiciary:

1) The limitation of the fundamental rights of the air traffic controllers, during the air traffic conflict of
3 December 2010.

The abusive participation of executive power in the legislative process.

The appointment of State”s Public Prosecutor by the Government, and the separation of powers.
The secessionist tensions in Catalonia.

The COVID-19 Pandemic and its challenges to the Rule of Law.

2
3
4
5

—_— — — ~—

The limitation of the fundamental rights of the air
traffic controllers, during the air traffic crisis
of 3 december 2010.

Let”s begin with the first case, that we will study, the air traffic controllers crisis, that started on the
afternoon of the Friday, 3 December 2010, at the beginning of the National December”s Holidays ,,Bridge”,
during the beginning of a weekend, followed by the national festivity of the Constitutional Anniversary,
December 6™, (Monday, that year), and the religious national festivity of December 8, Wednesday, (Catho-
lic celebration of the Immaculate Virgin Mary, and national festivity).

17" This procedure is regulated in article 168 of the Spanish Constitution.
18 Article 53.2 of the Spanish Constitution,
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The country was close to the air traffic collapse. The Royal Decree 1001/2010, of 5 August 2010,%°
established an annual limit of 1.670 hours of work. The Royal Decree Law 13/2010, of 3 December,?°
modified the calculation of this limit of hours. It constituted de facto an increase of the maximum number
of annual hours of work. The tension between the Government and the air traffic controllers triggered the
closure of the Spanish air space, the afternoon of 3 December 2010.

The Royal Decree 1611/2010, of 3 December 2010,2! confers to the Ministry of Defence the control of
the air transit, and it authorises to the military authorities to give orders to the air traffic controllers, and to
require their presence in the air traffic control towers. This was legally complicated because the air traffic
controllers are civilians, and in ordinary circumstances, they are not under military authority command. By
this reason it was constitutionally and legally difficult for the military authorities to require their presence
in the air traffic control towers.??

To avoid this major constitutional problem, the national Government declared, on 4 December 2010
the state of alarm. The legal instrument was the Royal Decree 1673/2010, of 4 December 2010,2*> which
article 3, set the air traffic controllers under the direct orders of military authorities. It was a sui generis
case of militarization of civilians, a surgical example of militarization, because they didn’t lose their civil-
ian labour relationship with AENA, the Spanish Agency or Air Navigation, (the official civilian organism that
manages the air traffic in the country), they were not assimilated by the Army, and they did not obtain
a military employment or grade.?*

This was the first case of declaration of some of the three different states or emergency, foreseen in the
Spanish Organic Law 4/1981,%° regulatory of the states of Alarm, Exception and Siege, during the recent
democratic history of the country.

The Congress approved the extension of the state of alarm on 16 December 20102 until 15 January
2011. As a consequence of this Congress”s permission, the Royal Decree 1717/2010, of 17 December
2010,%7 extended the state of alarm until that day, 15 January 2011. Paradoxically, the air traffic had been
already regularised, many days before. PEDRO DE VEGA?® said that in his opinion it was not easy to under-
stand the extension, when the circumstances for its declaration have been already finished. ROBERTO
BLANCO VALDES?? manifested his opinion against a possible preventive use of the state of alarm, as finally
happened. ALVAREZ CONDE and PORTERO MOLINA,3° told that this was a very temerarious decision. The
abnormal situation produced on December 3 and 4, 2010, was not already existent, and the extension
entered into force on 17 December 2010, and was effective until 24.00 hours of 15 January 2011. This

19 Official Bulletin of the State of 5 August 2010.
20 Official Bulletin of the State of 3 December 2010.
21 Official Bulletin of the State of 4 December 2010.

22 VIDAL PRADO, CARLQOS, Algunas consideraciones sobre la declaracién del estado de alarma y su prérroga, en Revista Espafiola de
Derecho Constitucional, vol. 92, May-August 2011, p. 251.

23 Official Bulletin of the State of 4 December 2010.

24 SEDANO LORENZO, ALVARO, El estado de alarma y la justicia militar. A propésito de la crisis de controladores aéreos, Liber
Factory, Madrid, 2015, p. 167.

25 Official Bulletin of the State of 5 June 1981.
26 Official Bulletin of the State of 18 December 2010.
7 Official Bulletin of the State of 18 December 2010.

28 |nan article published by: El Confidencial on 12 December 2010. Accessible in: http://www.elconfidencial.com/espana/2010-
12-12/expertos-juristas-consideran-una-chapuza-muy-forzada-la-declaracion-de-alarma_242917/

29 Journal ABC, edition of 12 December 2010, p. 53. Accessible in: http://www.abc.es/20101212/espana/esta-
do-alarma-201012120237.html

30 Journal ABC, edition of 12 December 2010, p. 54.

Accessible in:

http://www.abc.es/20101212/espana/estado-alarma-201012120237.html

N
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was not compatible with the spirit of the article 15.3 of the Organic Law 4/1981, that submit the extension
to one important requirement: if the conditions for the declaration are persistent.

This sequence of events causes many doubts and questions. The first question to answer should be:
Was it materially possible? The state of alarm is foreseen in article 4 of the Organic Law number 4/1981,
in 4 different cases or situations:

a) Catastrophes, calamities or public disasters, such as earthquakes, floods, urban and forest fires or

major accidents.

b) Health crises, such as epidemics and serious pollution.

) Suspension of essential public services to the community, by strikes, when the functioning of essen-
tial public services is not guaranteed ... if there are some of the other circumstances or conditions
contained in this article.

d) Situations of shortage of staples.

It is quite important to read slowly the case regulated in letter c), of article 4, because it was redacted
according to an amendment introduced by the Communist Party, that really left, art. 4 c), empty of con-
tent. And the reason for this serious consideration and conclusion, is that it will be necessary the concur-
rence of some of the situations foreseen in letters a), b) or d).3!

In our opinion, nevertheless, the crisis of air traffic controllers of 2010, was really a case for the declara-
tion of the state of emergency, foreseen in the article 116.3 of the Spanish Constitution. And the reason for
this assertion is that the state of emergency is applicable when essential public services to the community
are disturbed, (article 13.1 of the Organic Law number 4/1981). And according to the article 116.3 of the
Spanish Constitution, it must be declared with previous Congress authorization.

Nevertheless the Government declared only the state of alarm, and the real reason was that this proce-
dure was quicker, (because the previous Congress permission was not necessary). The Government position
was to understand that in this case, it was a suspension of essential services, but it was also a , catastro-
phe”.In our opinion it was a , forced" interpretation of the Law. It should had been declared, in our opinion,
the state of emergency, (with previous Congress permission).

Many scholars criticised the mobilization as one of the measures adopted during the state of alarm”s
declaration. And the reason was that it was quite difficult to make it compatible with article 117.5 of the
Spanish Constitution, because this article foresees the limitation of the Military Jurisdiction for the strict
Military field, as far as in case of declaration of the state of siege by the Congress. This was the opinion of
prestigious scholars as BERDUGO GOMEZ DE LA TORRE,>2 SERRANO ALBERCA,3> CRUZ VILLALON,34 and LA
FUENTE BALLE.3>

The state of siege was not declared, because it was not constitutionally possible. According to the Span-
ish legislation it must be declared by the Congress, (not the Government), in case of violent insurrection
against the constitutional order, (article 32 of the Organic Law number 4/1981), not for only a mere strike
or social conflict. And according to article 32 of the Organic Law number 4/1981, it is in the Congress dec-
laration of the state of siege, where it must be included the list of crimes that, during its validity, must be
subject to Military Jurisdiction.

31 CRUZ VILLALON, PEDRO, El nuevo derecho de excepcion, in: Revista Espafiola de Derecho Constitucional, vol. 1, n® 2, May-August
1981, p. 99. CRUZ VILLALON, PEDRO, Estados excepcionales y suspensién de garantias, Tecnos, Madrid, 1984, p. 70. LAFUENTE BALLE
thinks equally: LAFUENTE BALLE, JOSE MARIA, Los Estados de alarma, excepcién y sitio (1), in: Revista de Derecho Politico, n® 31, 1990,
p. 30.

32 BERDUGO GOMEZ DE LA TORRE, IGNACIO, Los estados de alarma, excepcion y sitio. Comentario a la Ley Orgdnica 4/1981, de 1
de junio, in: Revista de Politica Comparada, n® 5, Summer 1981, U.ILM.P,, Madrid, 1981, p. 111.

35 SERRANO ALBERCA, JOSE MANUEL, Comentario al articulo 116 de la Constitucién, in: GARRIDO FALLA, FERNANDO, (Dir.),
Comentarios a la Constitucion, Civitas, Madrid, 1985, p. 1578.

34 CRUZ VILLALON, PEDRO, El nuevo derecho de excepcidn, in: Revista Espafiola de Derecho Constitucional, vol. 1, n® 2, May-August
1981, p. 126. CRUZ VILLALON, PEDRO, Estados excepcionales y suspensién de garantias, Tecnos, Madrid, 1984, p. 79.

35 | AFUENTE BALLE, JOSE MARIA, Los Estados de alarma, excepcién y sitio (ll), in: Revista de Derecho Politico, n® 31, 1990, p. 37.
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The air traffic controllers understood that it was only a case of social conflict and that their militari-
zation was a demonstration of Government’s over-reaction. They hold that the measures adopted by the
Government were not foreseen by the Law in the case of state of alarm, only for the state of siege, (which
as we have seen, it must be declared by the Congress, in case of violent insurrection against the constitu-
tional order, not for only a strike, or social conflict).

The air traffic controllers military mobilization, during the state of alarm, was very effective, because the
air traffic was automatically restored. But it had also as a consequence a possible unconstitutional suspen-
sion of fundamental rights, and the reasons for this assertion are clear, because during this mobilization,
the Army”s members:

1) They need permission of the Military Authority if they want to speak in public about topics concern-
ing national security.

2) They may not be members of political parties and trade unions.

3) They haven’t any right to strike.

4) They have some limits on passive suffrage.

5) They do not have the right of collective petition

6) The Military Penal Code, with heavy penalties, is applicable.

7) They are under military jurisdiction, and this is a serious violation of the right to the ordinary judge

predetermined by Law.

According to article 117.5 of the Spanish Constitution, the Military jurisdiction is competent only for:

a) The strict military field.

b) The hypothesis of the declaration of state of siege, in case of insurrection, (not for a simple strike,
or labour conflict).

For these reasons, the Air Traffic Controllers understood that their mobilization was:

a) A Government’s over-reaction.

The question made by GIMBERNAT?¢ was: What will happen in the case of a butcher’s strike? Will the
Government give them, military boots and a rifle?

b) Air traffic controllers said that it was a restriction of rights not foreseen for the state of alarm.

c) And that their submission to military jurisdiction, should be possible only in the case of state
of siege, if there is violence against democracy, (and this was not the case), and it is previously
declared by the Congress, (a thing that never happened during the Spanish air traffic crisis of
2010).

The next question that immediately comes to our minds is: What said the Constitutional Court? This
Tribunal, the Constitutional Court had to resolve 2 different appeals:

1) Against the declaration of state of alarm.

2) Against the extension for one additional month, (when the air traffic was already regularised).

The Spanish Constitutional Court's answer was that in these cases, the air traffic controllers lacked
legitimization.

The Resolution®” 7/2012, of 13 January 2012,%® of the Spanish Constitutional Court, understood that
the Agreement of the Congress of Deputies of 16 December 2010, giving permit to the extension of the
state of alarm has parliamentary nature, and it was not subjected to the control of the ordinary jurisdic-
tion.*? The Constitutional Court established that this Agreement of the Congress had rank or value of Law,
and the control shouldn“t be done by the Constitutional Court, through the recurso de amparo, (an individ-

36 GIMBERNAT, ENRIQUE, Contra la ‘movilizacidon’ de los controladores, in: El Mundo, edition of 7 December 2010. Accessible in:
http://www.iustel.com/diario_del_derecho/noticia.asp?ref_iustel=1046154

37 Technically known in Spanish as Auto.
38 Official Bulletin of the State of 11 February 2012.

39 See § 2 of the Legal Basis of the Auto of the Constitutional Court 7/2012, of 13 January 2012, that reject the appeal, (recurso
de amparo), against the Agreement of the Congress of Deputies of 16 December 2010, allowing the extension of the State of Alarm.
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ual appeal submitted by a citizen or group of citizens against a particular violation by the Public Authori-
ties and Administration of some fundamental right).

According to the Constitutional Court, it should be only attackable under a recurso de inconstitucion-
alidad, a specific appeal that check the possible unconstitutionality of a norm with rank or value of Law
and the air traffic controllers were not legitimised, because according to article 162.1.a) of the Spanish
Constitution, it may be only filed by the President of the Government, the Ombudsman, 50 Deputies, 50
Senators, and the regional Governments and regional Parliaments of the Autonomous Communities.

The doctrine of the Constitutional Court established that the parliamentary permit for the extension
of the state of alarm, and the declaration and extension of the state of emergency, are not only acts that
authorise to do something, because they have a normative or requlatory content ... they are parliamentary
decisions or acts that, even if they are not produced in the exercise of a legislative authority of the Cameraq,
neither covered by a form of Law, they are able to shape the legal regime of the state of emergency declared
in each case, and they have an impact in the regime of applicability of certain legal norms, some of them with
the rank of Law.*°

This doctrine was questioned in the Dissident Opinion of Judges LUIS IGNACIO ORTEGA ALVAREZ, and
JAVIER DELGADO BARRIO and PABLO PEREZ TREMPS, because they thought that the Royal Decree is not
a norm with rank or value of Law, and the same happens with the mere parliamentary act of extension.

The Sentence of the Constitutional Court 83/2016, of 28 April 2016,4! established in identical sense
that the Royal Decree 1717/2010, of 17 December 2010, which extended the declaration of the state of
alarm, even if it was not a formal Law, (because it was emanated from the executive power, and formally it
was only an administrative regulation), nevertheless it was a norm with rank or force of Law.*?

The Constitutional Court in the Sentence 83/2016, of 28 April 2016,%> declared also that the declara-
tion of the state of alarm by the Government was done by the own Government as a constitutional organ,
not as the highest organ of the Administration and it established the particular legal framework of the state
(of alarm) that is declared ... it establishes the applicable legal framework during its validity ... this exceptional
legality ... displace the ordinary legality during the state of alarm, because it excepts, modifies or determines
during this period of time, certain norms or disposition with rank of Law, which applicability may suspend or
displace ... and this found its coverage in the own constitutional text, (article 116.2 of the Spanish Constitu-
tion), and in the Organic Law 4/1981,%* regulatory of the states of Alarm, Emergency and Siege.

Our humble opinion about this constitutional jurisprudence is that it was a very creative doctrine, with
really original arguments. Because according to the Constitutional Court, the Royal Decree, (that theoret-
ically is @ mere administrative regulation of lower range to the Law), was in this case a norm that affected
the effects of norms with force of Law. The main consequence was, as we said, a lack of legitimation for the
appeal of the air traffic controllers.

The ordinary courts, more than a decade later will determine that the closure of the air space was a case
of governmental overaction. Air traffic controllers had exceeded their maximum number of annual work-
ing hours,*> and on December 39, the massive presentation of forms by the air traffic controllers arguing

40 The original Spanish version says: No son meros actos de cardcter autorizatorio, pues tienen un contenido normativo o regulador
... se trata de decisiones o actos parlamentarios que, aunque no dictados en el ejercicio de la potestad legislativa de la Cdmara, ni reve-
stidos, en consecuencia, de forma de Ley, configuran el régimen juridico del estado de emergencia en cada caso declarado, repercutiendo
en el régimen de aplicabilidad de determinadas normas juridicas, incluidas las provistas de rango de Ley. See § 4 of the Legal Basis of
the Auto of the Constitutional Court 7/2012, of 13 January 2012.

41 Official Bulletin of the State of 31 May 2016.
42 See § 10 of the Legal Basis of the Sentence of the Constitutional Court 83/2016.
43 Official Bulletin of the State of 31 May 2016.
44 Official Bulletin of the State of 5 June 1981.

45 https://elpais.com/ccaa/2014/01/18/galicia/1390067784_738462.html; http://www.controladoresaereos.org/2013/04/23/
el-juez-vazquez-tain-decreta-el-archivo-definitivo-de-la-causa-contra-los-controladores-aereos-en-santiago-de-compostela/
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their (supposed) psychic incapacity did not provoked the physical abandon of their place of work, neither
the air traffic inattention. In fact, the Spanish air space was closed by the Government in the afternoon of
December 39, 2010, before the presentation of the great majority of these formularies.#®

As a conclusion, we would like to remember the film ,Life is beautiful”, of Roberto Benigni. There is
a scene of the movie in which the small protagonist comments to his father that he did not like spiders,
and Vikings. In our case, we may individually detest for instance dentists and air traffic controllers, because
of many different and perhaps irrational reasons not easy to explain, but as jurists, we must recognise
nevertheless that they had fundamental rights, and in this particular case, these constitutional rights were
violated.

The abusive participation of executive power in the
legislative process.

The second case which we will study is the abusive participation of the executive power in the legisla-
tive process, through the abusive use by the Government of the figure of ,Royal Decree-Law".

In order to make more understandable the problem, it is convenient to do a short introduction about
the Spanish legal system, where we find two types of norms with ,force of Law".

1) The first case is the formal Law. Technically speaking this is a kind of norm that was formally passed

by both houses of Parliament. Inside the category of formal Law, we have 2 subtypes:

a) The Ordinary Law

b) The Organic Law, that materially*’ regulates the main content of the fundamental rights, the elec-
toral legislation, the statutes of autonomy, and the other cases foreseen in the Constitution, and
formally,*® needs an absolute majority of Congress for its approval.

2) The second type of norm with force of Law, is the Royal Decree-Law, which is made by the Govern-
ment, and it”s formally ratified by the Congress in 30 days.

From a quantitative point of view, do you know how many Laws and Royal Decree-Laws were passed
for instance in 2020, the year of the COVID-19 Pandemic? The scene was conditioned by the particular
Government’s weakness in the Parliament: Only 11 Laws, but nevertheless: 36 Royal Decree-Laws.

The next question to answer is: When is it possible to use a Royal Decree-Law? According to article 86
of the Spanish Constitution, we must distinguish two different perspectives:

1) From a material point of view, it is possible to use a Royal Decree-Law: In case of extraordinary and
urgent need, because in this situation, the Government may issue temporary legislative provisions
which shall take the form of Royal Decree-Laws, and which may not affect:

a) The legal system of the basic State institutions
b) The rights, duties and freedoms of the citizen contained in the 15t Part of the Spanish Constitution,
that must be regulated by Organic Law.
) The system of Self-governing Communities
d) The electoral law
2) From a formal perspective:

46 https://www.elindependiente.com/espana/2022/03/30/absueltos-los-controladores-aereos-cuya-huelga-provo-
co-la-declaracion-del-estado-de-alarma-en-2010/; https://docs.google.com/viewerng/viewer?url=https://www.elindependiente.
com/wp-content/uploads/2022/03/Sentencia-controladores-1.pdf&hl=en

47 Article 81.1 of the Spanish Constitution.
48 Article 81.2 of the Spanish Constitution.
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a) Royal Decree-Laws must be immediately submitted for debate and vote by the entire Congress,
which must be called for this purpose, if not already in session, within 30 days of their promulgation

b) During that period, the Parliament may process them as Government bills by means of the urgency
procedure.

Modern State could be ungovernable without flexible legislative instruments. The Parliament cannot be
the only source of norms susceptible of giving an answer to complex problems, and situations needed of
a quick response. Nevertheless, the use of the Royal Decree-Law must be adapted to the enabling circum-
stances. Its abusive use, may empty of content the article 23 of the Spanish Constitution, because it limits
the parliamentary prerogatives.*?

DIAZ DE MERA>? has pointed out the risk of trivialization of the use of the Royal Decree Law, like a routine
in order to give legal solution in relation with problems which are not of extraordinary urgency and need.

Nevertheless, the Government has used this figure in times of peace, for the acquisition of military
material, such as tanks or airplanes. And the question that comes to our minds is: Was it correct? According
to the Government it was a case of urgent and extraordinary need. But for the political parties that appeal
to the Constitutional Court:>t

1) The Government knew in advance the existence of armament agreements and commitments.

2) These obligations were:

a) Foreseeable
b) Not spontaneous
c) Not unexpected

3) It may be urgent, but not extraordinary.

4) It was a usual practice, and it was questionable.

The Sentence of the Constitution Court 126/2016, of 7 July 2016,°? declared it unconstitutional, but it
did not annul the acquisition of military armament for legal security reasons.

During the COVID-19 Pandemic, it was used recurrently the legislation of urgency, the so-called Royal
Decrees-Laws.>> The use of this legislative tool was justified from a theoretical point of view by reasons
of extraordinary and urgent necessity, but, at the same time, it is a juridical phenomenon that sometimes
seems to put in serious risk the principle of separation of powers, and attacks the central position that
Parliament must have during these circumstances of serious social and health crises.>* Additionally, some
provisions included in these Royal Decrees-Laws were of very dubious>> extraordinary and urgent necessity,
for instance the inclusion of the Vice-President of the Government in the Delegated Commission of the
Government on Intelligence Affairs, by the Final Disposition number 2, of the Royal Decree Law 8/2020, of

49 GESTO RODRIGUEZ, JOSE, Estudio del uso o abuso del Decreto Ley por parte el Ejecutivo nacional y autonémico en la etapa
democrdtica espanola, Lekla, Madrid, 2022, pp. 366-367.

50 DIAZ DE MERA RODRIGUEZ, ANA, Gobierno de la crisis. Uso y abuso del Decreto-Ley, in: Asamblea. Revista Parlamentaria de la
Asamblea de Madrid, n. 27, p. 175.

51 The Socialist Parliamentary Group, and deputies from the left and center-left wing of Parliament: IU, ICV-EUIA, CHA: La
Izquierda Plural, and Unién Progreso y Democracia.

52 Official Bulletin of the State of 19 August 2016.

55 TORRES GUTIERREZ, ALEJANDRO, Impact of COVID-19 Pandemic on fundamental right of Religious freedom in Spain, in:
Nottingham Law Journal, vol. 30, 2022, p. 49.

54 RUIZ RICO, GERARDO, Las dimensiones constitucionales de la crisis sanitaria en Espafia. Dudas e incertidumbres presentes y
futuras, in: DPCE online, 2020/2, p. 1513.

55 ARAGON REYES, MANUEL, COVID-19: Aproximacién constitucional a una crisis, in: Revista General de Derecho Constitucional, n.
32, April de 2020. FERNANDEZ DE GATTA SANCHEZ, DIONISIO, Los problemas de las medidas juridicas contra el coronavirus: las dudas
constitucionales sobre el Estado de Alarma y los excesos normativos, in: La Ley, 6 May 2020. RUIZ ROBLEDO, AGUSTIN, Debemos vigilar
al Capitdn Sdnchez, El Espariol, 25 March 2020, accesible at: https://www.elespanol.com/opinion/tribunas/20200325/debemos-
-vigilar-capitan-sanchez/477572242_12 html TORRES GUTIERREZ, ALEJANDRO, Retos de la declaracién del estado de alarma con
motivo de la COVID-19 para el estado de derecho y el ejercicio de los derechos fundamentales, in: LUQUIN BERGARECHE, RAQUEL,
Covid-19: conflictos juridicos actuales y desafios”, Wolters Kluver, Madrid, 2020, pp. 489-490.
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17 March 2020.%¢ This unconstitutionality was finally declared by the Sentence of the Constitutional Court
110/2021, of 13 May 2021.%7

Before the reform of the Statute of Autonomy of the Valencia, by Organic Law 1/2006, of 10 April 2006, it
was not foreseen the figure of the Decree-Law, in any of the 17 Statutes of Autonomy, and theoretically it was
not possible the use of this figure at the autonomic level of governance. This reform, of the Statute of Autonomy
of Valencia, opened the melon, and provoked the successive incorporation of the instrument of the Decree-
Law into the autonomic legal systems. A new tendency to emulate the State appeared, trying to create, instead
of Autonomous Communities, mini-states, which replicate and duplicate the State. The use of the traditional
mechanism of the Law, it would prevent the flight of the Government from the necessary prior, general and
extensive control of Parliament, which is in the essence of the parliamentary democratic system.”®

The appointment of state's public prosecutor by the
government, and the appointment of members of the
general council of the judiciary power by the
parliament, and the separation of powers

Additional controversies are directly linked with the appointment of some crucial organisms, and
institutions. Who must appoint the State”s Public Prosecutor? According to the article 124 of the Span-
ish Constitution, the Office of Public Prosecutor has the task of promoting the operation of justice in the
defence of the rule of law, of citizens’ rights, and of the public interest as safeguarded by the Law, as well
as that of protecting the independence of the court, and securing before them the satisfaction of social
interest.

Article 124 of the Spanish Constitution, foresees that the State’s Public Prosecutor shall be (formally)
appointed by the King, on the Government’s proposal after consultation with the General Council of the
Judicial Power. That means that the real decision is adopted by the Government. Is this system the best
guarantee of the independence of Justice from the executive power? We have serious concerns.

The questions are: Who must appoint him? What about the separation of powers? What about the inde-
pendence of Justice from the Executive power? What would Montesquieu think?

Too many questions. What might be the possible answer? In our opinion, the State's Public Prosecutor
should be appointed by the representatives of the People, the Parliament, by a reinforced majority of
three-fifths or two-thirds of the members of Congress.

A big national debate has been in Spain the renovation of the General Council of the Judiciary Power.
The organism is the governing body of the Judiciary Power. An organic law shall set up its statutes and the
system of incompatibilities applicable to its members and their functions, especially in connection with
appointments, promotions, inspection and the disciplinary system.>®

56 Official Bulletin of the State of 18 March 2020, accessible at: https://www.boe.es/buscar/act.php?id=BOE-A-2020-3824

57 Official Bulletin of the State of 15 June 2020, accessible at: https://www.boe.es/boe/dias/2021/06/15/pdfs/BOE-A-2021-
10023.pdf

%8 Nevertheless, in 1983 it was used the instrument of the Decree-Law 5 times by the Basque Government in order to give an
answer to the floods of that year. The legal authorisation of this autonomic government came from the Law of the Basque Parliament
17/1983, of 8 September 1983|, allowing it use for a limited time of 4 months, in order to compensate the consequences of this
catastrophic rain. At that time, this solution was not questioned, and any appeal was presented in the Constitutional Court, even if
it was possible to detect some doubts of unconstitutionality because of the lack of Constitutional or Statutory legitimization. DIAZ
DE MERA RODRIGUEZ, ANA, Gobierno de la crisis. Uso y abuso del Decreto-Ley, in: Asamblea. Revista Parlamentaria de la Asamblea de
Madrid, n. 27, p. 176.

59 Article 122.2 of the Spanish Constitution.
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The General Council of the Judiciary shall consist of the President of the Supreme Court, who shall pre-
side it, and of twenty members appointed by the King for a five-year term. Amongst whom shall be twelve
between judges and magistrates of all judicial categories, under the terms established by the organic law;
four nominated by the Congress of Deputies and four by the Senate, elected in both cases by three-fifths
of their members from amongst lawyers and other jurists of acknowledged competence and over fifteen
years of professional experience.®®

The initial wording of the Organic Law 1/1980, of 10 January 1980, of the Judiciary Power, established
that 12 of their members should be elected between and by the members of the judiciary power, judges
and magistrates in active service.

But the Organic Law 6/1985, of 1 July 1985 introduced a new system of election, and all the members
should be elected by the Parliament, 10 by the Congress and 10 by the Senate, (in each case, 6 between
judges and magistrates, and 4 amongst lawyers and other jurist of acknowledged competence, and over 15
years of professional experience). By a qualified majority of three-fifths of each Chamber.

The Constitutional Court in its controversial Sentence 108/1986, of 29 July 1986, interpreted that the
literal wording of the Constitution between®! does not require that these 12 members must be elected by??
judges and magistrates, but between judges and magistrates, (and by the Parliament).

In March 2021, in a particular scene of blockade in the renewal of the governing body of the judiciary,
the Parliament approved the Organic Law 4/2021, of 29 March 2021, which modifies the Organic Law
6/1985, of 1 July 1985, of the Judiciary. Through this law, it was established a new legal regime, that
should be applicable to the General Council of the Judiciary that had not been renewed on time. The pur-
pose of this reform was to limit the capacity of making appointments while it was in that situation.

In July 2022, the Parliament approved, urgently, a new amendment to the Organic Law of the Judiciary
Power, (Organic Law 8/2022, of 27 July 2022), to facilitate the renewal of members of the Constitutional
Court whose mandate had expired this year. Through this change, the -not renovated- General Council of
the Judiciary Power, recovered the competence of appointment of 2 members of the Constitutional Court,
powers that Parliament had withdrawn, a few months earlier.

The European Commission in its 2021 Rule of Law Report Country Chapter on the rule of law situation in
Spain,®> remembered that some associations of judges called for the 12 judges-members of the Council to
be directly elected by their peers according to Council of Europe's standards,®* and the Council of Europe
recalled that the European standards provide that at least half of the Council's members should be judges
elected by their peers from all levels of the judiciary.6> It is important that these European standards®®
should be taken into account and that all relevant stakeholders are consulted.®’

60 Article 122.3 of the Spanish Constitution.
61 In Spanish: entre, sic.
62 |n Spanish: por, sic.

63 Euopean Comission. 2021 Rule of Law Report Country Chapter on the rule of law situation in Spain; Accesible at : eur-lex.
europa.eu/legal-content/En/TXT/PDF/?uri=CELEX:52021SC0710

64 Letter of 6 April 2021 from three associations of judges (Asociacion Profesional de la Magistratura, Asociacion Judicial
Francisco de Vitoria and Foro Judicial Independiente) addressed to the European Commission. Moreover, according to a survey by
the Council for the Judiciary published in October 2020 (Council for the Judiciary (2020), La justicia vista por los jueces. Survey
carried out by Metroscopia, October 2020), 90% of the interviewed judges supported returning to the system of election of judg-
es-members of the Council by their peers.

65 GRECO, Letter to the Head of Delegation of Spain in GRECO, 14 October 2020.

66 Recommendation CM/Rec(2010)12 of the Committee of Ministers of the Council of Europe.

67 Opinion n.10 (2007) of the Consultative Council of European Judges (CCJE) to the attention of the Committee of Ministers of
the Council of Europe on the Council for the Judiciary at the service of society, of 23 November 2007, para 87; CCJE Opinion n. 23
(2020) The role of associations of judges in supporting judicial independence, para. 47.
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The secessionist tensions in Catalonia

A particular interesting case that we will also study are the secessionist tensions in Catalonia. With its
caustic sense of humor, the satiric Charlie Hebdo s cover of 11 October 2017, opened with a cartoon that
said: , Les Catalans plus cons que les Corses".%8

This exercise of French sense of humour may show how close tragedy and comedy may be in the South
of Europe. Or perhaps is it better to say only in Europe? We have in the Old Continenttoo many examples of
the huge number of problems that may create the secessionist tensions derived from nationalism.

Let”s start by a short introduction to our Constitutional system. The Spanish Constitution of 1978 is
based on a really decentralised model that tries to resolve the tensions between the so called centre,
(a concept associated to Madrid, the State”s capital, and seat of the central institutions and administrative
organisms), and the periphery, where there is a strong nationalist sensitivity, especially in some Autono-
mous Communities, such as the Basque Country or Catalonia.

An additional reflection that we want to share, (and it is very well known in the classical Federal States
like USA or Germany), is that federalism is constructed over two main pillars:

1) Solidarity.

2) Constitutional loyalty.

According to the principle of solidarity, the richer regions should contribute in a higher proportion to
common expenses than poorer regions. Let”s look the Spanish Gross Domestic Product, (GDP), in the eve
of the crisis of 2017.

Spanish gross domestic product (gdp) per cdpita - 2015.5°
CCAA Euro National average = 100
Extremadura 15,882 68.5
Melilla 17,067 73.6
Andalucia 17,131 739
Castilla — La Mancha 17,993 77.6
Murcia 18,812 81.2
Ceuta 18,849 813
Canarias 19,221 829
Asturias 20,384 87.9
Galicia 20,483 88.4
Comunidad Valenciana 20,556 88.7
Cantabria 20,950 90.4
Castilla Ledn 21,735 93.8
National average 23,178 100.0
Baleares 24,108 104.0
Rioja 25,228 108.8
Aragoén 25,493 1100
Cataluia 27,613 1191
Navarra 29,060 1254
Pais Vasco 30,779 132.8
Madrid 31,691 136.7

The former table shows that there are big differences in the Spanish Gross Domestic Product, (GDP), per
capita, between the richer and the poorer regions, between regions such as Extremadura, with only 15.882

68 That may be translated into English as: The Catalans are more idiot than Corsicans, sic.

69 Spanish National Statistical Institute, (INE). Data of 22 December 2016.
http://www.ine.es/jaxi/menu.do?type=pcaxis&path=2%2Ft35%2Fp010&file=inebase&l=
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Euro per capita, and regions such as Madrid, Pais Vasco, Navarra or Cataluna, which double, or almost dou-
ble, this amount of money. From this situation, we may deduce an implicit commitment of solidarity for the
richer regions. Nevertheless, this commitment must not compromise the expectations of economic devel-
opment of the richer Autonomous Communities. The right balance will not be easy to find, but it should be
necessary to make a clear and fair political effort in this sense.

The second principle is constitutional loyalty. In the last year we have been spectators of many facts
and behaviors that are not compatible with this idea, like the illegal referendum of independence, on 1
October 2017, or the unilateral declaration of independence on 10 October 2017.

Where may we place the origin of these tensions? We may put it, firstly, in the (temerarious) compro-
mise of President RODRIGUEZ ZAPATERO, (in the year 2003), of (unconditional) offer of political support for
a new Statute of Autonomy of Catalonia. This Statute was passed by the regional and national Parliaments,
(2006), and was object of a partial declaration of unconstitutionality by Constitutional Court, (2010).

We will try to connect these secessionist tensions with the Rule of Law in Spain. What does our Consti-
tution say on these topics?

1) Article 1.2 of the Spanish Constitution: National Sovereignty resides in Spanish people. It must be
pointed out: the Spanish people, not in a regional parliament, or the people of a region.

2) Article 2 of the Spanish Constitution, establishes the indissoluble unity of the Spanish Nation. There
is not any silence in our Constitution, (as it happens for instance in Canada, in the Constitutional Acts of
1867 and 1982)

3) The consultative referendum is regulated in detail by the Spanish Constitution:

a) The article 92.2 of the Spanish Constitution establishes that it must be called by the King, on the
President of the Government's proposal, after previous authorization of the Congress. There is not any
reference to the incidental intervention of any President of any Autonomous Community.

b) The article 149.1.32 Spanish Constitution says that it is an exclusive State’s competency, and Auton-
omous Communities had anything to say on this.

The Constitutional reform’s procedure foresees in article 168 of the Spanish Constitution, in case of
reform of its Preliminary Part, (Partial qualified Reform, like it is the case of a reform that affects articles 1.2
and 2), is very clear:

1) A majority of two-thirds of Congress and Senate is needed.

2) After that, Parliament dissolution will be ordered, and new general elections will be called.

3) The reform must be passed by 2two-thirds of the new elected Congress and Senate.

4) And finally, a national referendum will be called

We are not chemists, astronomers, or musicians, we are jurists, and for a jurist, it"s quite important to
observe the legal procedures, and the reason is very easy, it is a consequence of the Rule of Law.

We think that it is necessary to make two final reflections. The first one is that federalism is based on
solidarity and constitutional loyalty. The second one is that this problem will not be resolved (only) with the
application of the Criminal Code. It will be necessary to re-establish the political dialogue, and the Rule
of Law. Unfortunately, we are not sure if we have the best political actors for this complicated travel. We
miss some of the politicians that made our transition to democracy, a political class that was able to forget
their great political differences and build a common project. The unforgettable picture of the Fathers of the
Spanish Constitution in the National Parador of Gredos’® is nowadays of difficult reproduction, perhaps
because we do not have too many politicians of that unusual greatness.

70 The National Parador of Gredos is a hotel placed in the Mountains of Gredos, in the province of Segovia, near Madrid, where
the Fathers of the Spanish Constitution got together, in order to reach a satisfactory agreement, especially in the most difficult
points. The difference of opinions was clear, but they found the way to agree in a common text. The meeting congregated politicians
with very different backgrounds and political ideas, but certain common values, as courage and generosity. They developed a rela-
tion of respect and friendship between them, for the rest of their lives.

The picture may be seen at: https://elpais.com/politica/2018/11/28/actualidad/1543413573_596098.html
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The covid-19 pandemic and its challenges
to the rule of law

The COVID-19 Pandemic provoked the declaration of the state of alarm by the Royal Decree 463/2020,
of 14 March 2020. This declaration was supported by a wide majority of Congress and a high degree of
social acceptance. At the end of March and the beginning of April, almost one thousand people were dying
in Spain every day. Under these extremely serious epidemiological circumstances, the exceptional legisla-
tion introduced very strict limitations on citizens” freedom of mobility.

The Sentence of the Spanish Constitutional Court 148/2021, of 14 July 2021, by a narrow margin of
6 votes to 5, declared the unconstitutionality of the restrictions to the freedom of movement during the
declaration of the first state of alarm from 14 March 2020 until 21 June 2020, (the majority of the Court
considered that it was not a case of limitation of this right, but rather a case of suspension, and it was not
constitutionally possible during the state of alarm). On the Court”s opinion, the state of emergency had to
be declared. The point of view of the Constitutional Court has been criticised, because what really hap-
pened was a (mere) epidemic, (and under this hypothesis of fact, the state of alarm must be declared), it was
not a crisis of public order, or a case of an abnormal functioning of public services, (these are the hypothesis
of fact which justify the declaration of the state of emergency).”*

The Sentence of the Constitutional Court 183/2021, of 27 October 2021 declared the unconstitution-
ality of the state of alarm extension for a period of 6 months. The reason was not the long period of time,
but the indeterminacy of the measures susceptible of adoption (their content, and temporary and geo-
graphical ambits) and the lack of parliamentary control. This Sentence also declared that the delegation
in the Autonomous Communities of the capacity of decision over the particular measures to be adopted
in their territories was unconstitutional, because the Spanish Congress of Deputies could not check and
control politically these measures.”?

Were the limitations, introduced by the Autonomous Communities, justified and proportional?’ A very
problematic regional disposition was article 3 of the Agreement 3/2021, of 15 January 2021, of the Pres-
ident of the Regional Government of Castile and Leon,’* which limited the maximum attendance at places
of worship to one-third of their maximum capacity, and never more than 25 people. The graduation of the
limit could, (and should), have been done better, in a more accurate way. A limit of 25 people is very strict
in the case of a big cathedral, mosque or synagogue, and it is not proportionate to any health or epidemio-
logical criterion or standard, and de facto it may be equivalent to a full and direct attack against the content
of the right of religious freedom.”> MARTINEZ LOPEZ-MUNIZ,6 pointed out that many places of worship
of this region have an area and volume which allow the attendance of more than 25 people with a secure
interpersonal distance. This author also remarked that the regional legislation allowed the agglomeration
of people in public transportation, terraces, schools and other educational centers. The general and abso-
lute limit of 30 attendants in places of worship, established in France by article 47 of the Decree 2020-

71 TORRES GUTIERREZ, ALEJANDRO, Impact of COVID-19 Pandemic on fundamental right of Religious freedom in Spain, in: Nottingham
Law Journal, vol. 30, 2022, p. 8.

72 TORRES GUTIERREZ, ALEJANDRO, Impact of COVID-19 Pandemic on fundamental right of Religious freedom in Spain, in: Nottingham
Law Journal, vol. 30, 2022, pp. 35-36.

75 TORRES GUTIERREZ, ALEJANDRO, Impact of COVID-19 Pandemic on fundamental right of Religious freedom in Spain, in: Nottingham
Law Journal, vol. 30, 2022, pp. 39-44.

74 Official Journal of Castile and Leon of 16 January 2021, accessible at: http://bocyljcyles/boletin.do?fechaBoletin=16/01/2021

75 This was also the opinion of the Bishops of this region. See: https://diariodecastillayleon.elmundo.es/articulo/castilla-y-leon/
obispos-ven-injusto-limitar-25-personas-aforo-templos-piden-sea-proporcional/20210116175815022263.html

76 MARTINEZ LOPEZ-MUNIZ, JOSE LUIS, La Francia laica protege la libertad religiosa, in: El Imparcial, 14 February 2021, accesible
at: https://www.elimparcial.es/noticia/222016/la-francia-laica-protege-la-libertad-religiosa.html
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1310, of 29 October 2020,”” was voided by the Council of State in France, through its Ordonnance of 29
November 2020.78 The Council of State considered this limit abusive because the religious meetings and
celebrations were the only activities affected by this general limit, and gave a term of 3 days to the First
Minister for the drafting of a new legislation with a more proportional criterion. Article 2 of the Decree
2020-1505, of 2 December 2020,7° annulled the general limit of 30 attendants, and established a new
one based on a ratio of proportionality, and susceptible to variation, according to the real dimensions of
the place of worship. The new legislation ordered a minimum distance of two places between those occu-
pied by each person or group of persons sharing the same domicile, and every second row must remain
unoccupied.®0

In a court order of 18 February 202181 in the appeal number 19/2021, the Spanish Supreme Court

invalidated the maximum limit of 25 attendants, established by the regional legislation of Castile and
Leon, leaving only the general limitation of a maximum percentage of 33% of the maximum capacity, of
the places of worship.82

The Supreme Court considered that the general limit of 25 attendants was not proportional for these

reasons:8?

1) Its extension was uncertain from two important perspectives:

a) Territorially speaking it covered all the regional territory, without taking into account possible dif-
ferent health situations in each province.

b) From a temporal point of view, it was indefinite, covered all the period of the state of alarm, several
months, theoretically until the 9 of May 2021.

2) It did not consider the existence of places of worship of very different sizes, dimensions, and charac-
teristics. In many places of worship, a limit of 25 attendants was a ridiculous percentage of its maxi-
mum capacity. Twenty-five or thirty people can easily be too many for a small chapel or meeting-house
if proper social distancing is to be observed, but the same thirty people would be lost inside the vastness
of a cathedral

3) It did not distinguish between religious ceremonies in closed spaces, and open-air celebrations. All
of them were affected by the same absolute limitation of only 25 attendants, while the health risks
and health conditions are very different in each case.

For all these reasons, the Supreme Court considered that the general limitation of one-third of the max-

imum capacity, was a sufficient safeqguard, and voided the strict and generic limit of 25 attendants.

The Agreement 7/2021, of 18 February 2021, of the President of Castile and Leon,®> (based on an epi-

demiological report of the regional Counselor of Public Health of that day), and coincidentally dated on the
same day of the court order of the Spanish Supreme Court, (which is not cited in the Agreement 7/2021),

77 https://www.legifrance.gouv.fr/jorf/id/JORFTEXTO00042475143?r=9BtQcTAF3G

78 https://www.conseil-etat.fr/actualites/actualites/limite-de-30-personnes-dans-les-etablissements-de-culte-decision-en-
-refere-du-29-novembre, https://juricaf.org/arret/FRANCE-CONSEILDETAT-20201129-446930

79 https://www.legifrance.gouv.fr/jorf/id/JORFTEXT000042602178

80 https://www.leparisien.fr/societe/jauge-dans-les-lieux-de-culte-la-proposition-des-6-m2-par-fidele-ne-fait-pas-l-unani-
mite-02-12-2020-8411921.php

81  https://www.revistaecclesia.com/wp-content/uploads/2021/02/4_5882058935661234002.pdf

82 RUANO ESPINA, LOURDES, Las restricciones impuestas al culto para contener la pandemia causada por la Covid-19. Comentario
al Auto del TS 1822/2021, de 18 febrero que deja sin efecto la limitacién de 25 personas en actos de culto en Castilla y Ledn, in: Revista
General de Derecho Candnico y Derecho Eclesidstico del Estado, n. 56, 2021, pp. 1-14.

85 Court order of the Spanish Supreme Court of 18 February 2021, Legal Ground number 5.

84 CRANMER, FRANK and POCKLINGTON, DAVID, The impact of the COVID-19 pandemic on the exercise of religion in the United
Kingdom, in: Revista General de Derecho Candnico y Derecho Eclesidstico del Estado, n. 54, 2020, p. 29.

85> Official Journal of Castile and Leon of 19 February 2021, accessible at: https://bocyljcyl.es/boletines/2021/02/19/pdf/
BOCYL-D-19022021-1.pdf
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established the only limit of attendance of one-third of the maximum capacity of the places of worship in
this Autonomous Community.

A similar strict legislation was passed in Cantabria. In this region a general limit of 33% of the maximum
capacity of places of worship was approved,®® but at the end of January, a limitation of only 10 people in
certain municipalities with a high rate on incidence was established, such us Laredo, Polanco, Colindres
and Santa Marfa de Cayén,®’ for towns with 34,500 inhabitants.88 At that time the local hospital of Laredo
had begun to transfer patients to the hospital of Valdecilla, in Santander, and the pressure over the local
hospitals was really high.8? In fact, in Laredo and Colindres, at the end of January, the cumulative incidence
rate of diagnosed cases in 14 days per 100,000 inhabitants exceeded 1,000 cases.?® The Catholic bishop
of Cantabria Mgr. Manuel Sanchez Monge, was conscious of the difficult health situation, but manifested
his opposition to this restrictive measure, because he thought that the measure was not adequately pro-
portional, because the capacity of the places of worship located in these municipalities, was very diverse
and, according to his opinion, it was adequately safe to celebrate the religious services with a greater num-
ber of attendants, in certain temples with a greater capacity. In his opinion, the solution should be based
on an ad hoc perspective, case by case.”!

It is important to remark that the limit of 10 attendants, in the regional legislation of Cantabria, only
affected 4 specific cities, and there was an additional difference with the case of Castile and Leon: the
temporal limit of validity, because it was foreseen for the reduced period of 2 weeks, between January 28
and February 11t 2021.92

The Spanish Supreme Court, in a court order of 4 February 2021,%3 denied the request for precautionary
measures, by the association Abogados Cristianos against the regional Decree of Cantabria 5/2021, of 27
January 2021. The Supreme Court argued that the petitioners did not prove the existence of a pressing
urgency, the irreparable damage and its imminence. The petitioners only pleaded the canon 1247, which
establishes the duty to attend mass on Sundays and holy days. According to the Spanish Supreme Court,
these arguments were not enough in order to prove the urgency of the requested measures, because the
mere invocation of the duty of attendance (to the religious celebrations) that Catholics have is far from being
enough, in a situation like the current one of a very serious health crisis. The Supreme Court criticised the
apodictic asseveration by the petitioners, when they affirm that the precautionary measures could not
impact against the general interest. The Supreme Court emphasised that temples were open in these
municipalities, and religious ceremonies could be celebrated, with the only limit of a maximum attendance
of 10 people, at the same time,°* sic.

Another very restrictive legislation was passed by the local authorities of Melilla, the Spanish Auton-
omous city in Northern Africa, a city with a very serious health situation in January and February 2021.
Article 5 of the Decree n. 110 of 26 January 2021 of the President of Melilla,®> reduced the maximum

86 Article 1 of the Decree 7/2020, of 7 November 2020, of the President President of the Autonomous Community of Cantabria.
Official Bulletin of Cantabria of 7 November 2020, extraordinary issue number 100, accessible at: https://boc.cantabria.es/boces/
verAnuncioAction.do?idAnuBlob=355318

87 Article 3 of the Decree 5/2021, of 27 January 2021, of the President of the Autonomous Community of Cantabria. Official
Bulletin of Cantabria of 27 January 2021, extraordinary issue, accessible at: https://boc.cantabria.es/boces/verAnuncioAction.
do?idAnuBlob=357887

88 https://www.eldiariomontanes.es/cantabria/34500-cantabros-nuevo-20210128231107-nt.html
89 http://www.transparencia.cantabria.es/web/gobierno/detalle/-/journal_content/56_INSTANCE_DETALLE/16413/12644602

9 https://www.europapress.es/cantabria/noticia-cantabria-cerrara-manana-laredo-colindres-polanco-santa-ma-
ria-cayon-20210126121207.html

91 https://www.eldiariomontanes.es/cantabria/obispo-propone-limite-20210128164101-nt.html

92 Court order of the Spanish Supreme Court of 18 February 2021, Legal Ground number 5.

9 Roj: ATS 886/2021 - ECLI: ES:TS:2021:886 Id Cend0j:28079130042021200015

9  Legal foundations 3 and 4 of the Spanish Supreme Court order of 4 February 2021.

9> Official Bulletin of Melilla of 28 January 2021, accessible at: https://www.melilla.es/mandar.php/n/12/9683/Extra7.pdf
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capacity of places of worship to 1/4 in this city, the lowest ratio in all the national territory. And article 6 of
the Order n. 341 of 26 January 20219 of the Counselor of Economy and Social Policies of Melilla, ordered
the closure of the places of worship from 8:00 a.m. to 12:00 p.m., during the days of greatest attend-
ance, on Fridays, in case of Muslim mosques, Saturdays, for Jewish synagogues, and Sundays, for Catholic
churches. The initial validity period for these limitations was 20 days, from January 27, to February 15™,
2021. The protests came especially from the Catholic®” and Muslim?® local authorities. The Counselor of
Economy and Social Policies, Mohamed Mohand, justified the Solomonic decision, in the high incidence of
around 1,000 cases per 100,000 inhabitants, and the difficulties for the control of the limits of attendance,
especially amongthe Muslim community, (recognised by its own President of the Muslim Community of
Melilla).?° The reaction of the Catholic Community was to celebrate the Holy Mass on Sundays at 7:00 a.m.,
respecting the maximum capacity limit of 25%.19 The local press echoed the aroused controversy.10t

The court order 29/2021, of 4 February 2021, of the Superior Court of Justice of Andalusia, based in
Malaga, considered that the restrictive measures of the Order n. 341 of 26 January 2021 of the Counselor
of Economy and Social Policies of Melilla were specifically contemplated in the articles 7 and 8 of the
Royal Decree 926/2020 of 25 October 2020, of the national Government.1°? For this reason, the articles
6 and 11, of Order n. 846 of the Counselor of Economy and Social Policies of Melilla, of 16 February
2021, extended the restrictions in the opening of places of worship, and their maximum capacity, without
a specific temporal limit, and depending on the evolution of epidemiological indicators.29® Melilla had the
worst national ratios of COVID-19 of incidence per 100,000 inhabitants at the end of February 2021.104
These Orders of the Melilla“s authorities limited only religious activities, and they were of very dubious
proportionality.

The regional legislative changes were very frequent and it was not always easy to know the exact limit
in force in each case, place and moment. To declare the state of alarm is always problematic, nevertheless,
to have 17 different states of alarm, may be too much complicate, and incompatible with the principle of
legal certainty, which characterised the Rule of Law.

Conclusions

The Rule of Law is always a notion under construction, a concept in evolution, even in western consol-
idated democracies, such as Spain is today, almost half a century after the entry into force of the Consti-
tution of 1978.

Nowadays, we may recognise that Spain is a solid democracy, a Parliamentary Monarchy, nevertheless
there are many contemporary challenges to the Rule of Law in Spain

96 Official Bulletin of Melilla of 28 January 2021, accessible at: https://www.melilla.es/mandar.php/n/12/9683/Extra7.pdf
97 https://www.diocesismalaga.es/pagina-de-inicio/2014053637/comunicado-sobre-el-cierre-de-las-iglesias-en-melilla/

98  https://www.melillahoy.es/noticia/138929/religion/la-comision-islamica-presenta-un-recurso-contra-la-orden-de-cierre-
de-las-mezquitas-los-viernes-en-melilla.html

99 https://elfarodemelilla.es/mohand-senala-que-la-libertad-de-culto-tiene-dos-limites-la-seguridad-ciudadana-y-la-salud-publica/

100 https://www.melillahoy.es/noticia/138866/religion/la-vicaria-de-melilla-logra-celebrar-el-principal-oficio-religio-
so-de-la-semana-con-una-misa-madrugadora.html

101 https://elfarodemelilla.es/polemica-cierre-lugares-culto/
102 Antecedent VIII of the Order n. 846 of the Counselor of Economy and Social Policies of Melilla, of 16 February 2021.

103 Official Bulletin of Melilla of 17 February 2021, extraordinary issue n. 10, accessible at: https://www.melilla.es/melillaPortal/
RecursosWeb/DOCUMENTOS/1/0_24508_1.pdf

104 https://www.mscbs.gob.es/profesionales/saludPublica/ccayes/alertasActual/nCov/documentos/Actualizacion_313_COVID-
19.pdf
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We must reflect on the limitation of the fundamental rights of the air traffic controllers, during the air
traffic conflict of 3 December 2010, or the recent challenges to the rule of law during the COVID-19 Pan-
demic. The declaration in both cases of the state of alarm, does not mean the suspension of the Rule of
Law, and fundamental rights, because it is not allowed by the Spanish Constitution.

On the other hand, the abusive participation of executive power in the legislative process through the
instrument of the Royal Decree Law, (a too much strong temptation, which may question the fair checks
and balances between executive and legislative), is always very risky. Academics have pointed out the risk
of trivialization of the use of the Royal Decree Law, like a routine in order to give legal solution to problems
which are not of extraordinary urgency and need, (the two conditions required by the Spanish Constitution).

The appointment of State”s Public Prosecutor by the Government, is another complicated issue. A con-
stitutional change should be necessary on this point, because of its extraordinary dependence of the
executive power. This is not the best option in order to appoint the person who is at the top of the Office
of the Public Prosecutor, which has the task of promoting the operation of justice in the defence of the rule
of law, of citizens’ rights, and of the public interest as safeguarded by the Law, as well as that of protecting
the independence of the court, and securing before them the satisfaction of social interest.

Additional controversy is around the appointment of all the member of the General Council of Judici-
ary by the Parliament. Recent proposals suggest a more protagonist intervention of the members of the
Judiciary power.

The secessionist tensions in Catalonia, may open also important questions around the Rule of Law
in @ democratic society. All political ideas are possible, but we must not forget the rules of the game.
The secession of Catalonia, (or the Basque Country), requires the amendment of article 2 of the Spanish
Constitution, which establishes the indissoluble unity of the Spanish Nation. The Rule of Law rests on
the recognition of fundamental rights, and the full observation of political procedures of constitutional
amendment. The music of the song is very easy to learn, federal (or at least, decentralised) states rest on the
idea of loyalty and solidarity, and democracies operate over a very simple premise, the observation of the
Rule of Law. Sometimes the easiest ideas are the hardest to understand.
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Following

the financial crisis:
Does the new banking
regulation

in the EU make us
resilient enough?






The global financial crisis may nowadays seem a thing of the past. And, indeed, we have had to come to
terms with two more recent and scarier crises. Covid-19, on the one hand, and the energetic shock gene-
rated by the Russian invasion of Ukraine, on the other, have both generated fear and economic uncertainty
enough to last a generation. | would argue however that those newer two crises, though unpredictable,
have been dealt with, in purely economic terms, far better than the financial crisis was and are less likely
to be repeated. The financial crisis of 2008 was, however, in a great part a product of the state of the finan-
cial system and its regulation at that point in time. It is, therefore, critical to ask us now whether we have
reformed that very regulation in order to make a repetition of that kind of crisis less likely and whether we
would have enough tools to fight against it if it is unavoidable.

By reviewing the EU banking regulation framework that has evolved since the financial crisis, we can
think of a four-pillar building. We have new prudential requirements, new public institutions, a new fra-
mework for bank resolution and an improved protection for depositors. Of course, our evaluation of each
one has to be quite different.

First, let us turn to the new wave of prudential requirements. A shocking lesson was learnt by bank
supervisors and governments alike during the financial crisis: the level of solvency as defined by sophisti-
cated, risk-based models that were the core of the Basel Il framework had not predicted well which banks
had the most problems during the financial crisis. However, post-crisis research showed that relatively
crude and simple ratios to measure the total leverage of the banks and the liquidity at their disposal had
been much better indicators of which entities suffered more or less during the crisis. This realization is
what paved the way for the current Basel Ill framework (and its corresponding rules inside the EU: CRD
V1 and CRR 112). The new framework keeps in place the risk-based models for the calculation of capital
requirements (with an emphasis on the ability of the capital instruments to absorb potential losses) but
also adds new elements that are not risk-based as the Leverage Ratio or the Liquidity Coverage Ratio and
the Net stable funding ratio. It also creates a system of buffers to elevate the requirements for globally
systemic institutions and to mitigate the procyclicality of banking regulation. In sum, we can be satisfied
that the lessons of the financial crisis have been put into practice in this area.

Another lesson well learnt has been that of the need of strong EU/Eurozone institutions to coordi-
nate and improve the quality and independence of banking supervision and bank resolution in the con-
tinent. The Banking Union process and its creations: the Single Supervisory Mechanism (as a functioning
part of the ECB) and the Single Resolution Board (as a coordinator for National Resolution Authorities)
have strengthened the much needed framework for cooperation in this area. As the Financial Assistance
Program for Spain of 2012 highlighted it will be often evident that to disrupt the vicious circle between
sovereign debt and banking bad debt you need supranational assistance. Both to guarantee that there
are enough resources to face the problem and to guarantee the complete independence in the action of
supervisors and bank resolution schemes.

It is in the last two pillars of this current framework of banking regulation and supervision where more
weaknesses can be found. If we look at the landscape regarding deposit guarantee scheme in the Euro-
pean Union, we cannot find the kind of strong EU institution that has been created for supervision and
resolution. Even though there had been Commission proposals about it in the past, the fact remains that

1 Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on access to the activity of credit insti-
tutions and the prudential supervision of credit institutions and investment firms.

2 Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential requirements for
credit institutions and investment firms.
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we only have a Directive® harmonizing the minimum level of coverage to depositors and some of the fun-
ctioning procedures, especially when financial institutions and depositor from different EU countries are
involved. The attempts to create a Single European DGS have always fell short up to now due to the fear of
debt mutualization that plagues some EU Member states. This, of course, is an important weakness of the
current framework as it is none other than the fear of depositors that usually triggers the chain reaction
that turns a liquidity problem into a bank run.

Lastly, we come to the bank resolution framework that has resulted from the crisis. It is somewhat
shocking that the resolution framework that has passed eventually into law in the European Union is in
no way similar to the bank resolutions we experienced during the financial crisis. The BRRD* and its revi-
sions established a strong hierarchy for resolution tools: the 'bailing-in" of creditors, the sale of assets,
the potential use of a bridge bank, and the setting up of an asset management company. The goal was
to enable a resolution of a failing systemically important bank without taxpayer support; while providing
for an ordered liquidation of the assets for smaller failing banks. Therefore, bail-in, which had not figured
prominently in any of the bank resolutions during the financial crisis or since, turned into the theoretically
most important tool for governments.

Sadly, this missed two very important points showed during the financial crisis. The first one is a politi-
cal reality: a bank bail-out with taxpayer support, though deeply unpopular, is almost always preferred by
governments and central banks to the risk of systemic failure due to contagion. Authorities will, in practice,
almost never resort fully to bail-in when the risk for financial stability is systemic as they fear it can trigger
contagion to other financial institutions.

The second one is the role of uncertainty. The uncertainty regarding the size of the bad debt problems
for a specific bank or for the whole banking sector of a Member state. On this subject, Spaniards had an
enlightening experience in 2011 and 2012. After trying different measures as forced provisioning, trans-
parency on Non-performing loans by individual banks and state guarantees for bank bond issuance; the
international investors still had not a clear view on whether the NPL had been fully recognized or of their
value. It took the creation of a state-backed Asset Management Company to credibly segregate the bad
debt assets and start transactions on those NPLs and their Real Estate collaterals in order to assess their
true market value. Of course, such a measure would be impossible today as the use of an AMC (that implies
the use of taxpayer money) can only happen after the bail-in of creditors has taken place.

Two relevant cases (Monte dei Paschi di Sienna and Banco Popular) illustrate that while the BRRD pre-
ferred resolution tools can theoretically be used, exceptions to the core BRRD approach may become the
new norm. Precautionary recapitalization with taxpayer's money together with a partial sale of assets as
a precondition was used in the Monte dei Paschi di Sienna case. Truly, a bail-out in all but name as the Ita-
lian authorities were not in the mood of risking the widespread contagion and danger to financial stability
that a substantial bail-in of creditor would surely had triggered. In the case of Banco Popular, there was
nominally some small amount of bail-in but only for subordinated debt that was converted into equity.
Formally no taxpayer’'s money was needed as the bank as a whole was sold to a more solvent counterpart,
Santander, for 1 euro.

So, what we see is that, even if strong popular sentiment in many European countries against bank
bail-outs distorted the revision of the banking resolution framework; bank supervisors, national resolution
authorities, the SRB and the Member states” governments can be depended on to find practical solu-
tions. Even so, the case is still strong to further revise the framework for banking resolution and deposit
guarantee schemes, now that time has made us more dispassionate and objective about the events of the
global financial crisis.

> Directive 2014/49/EU of the European Parliament and of the Council of 16 April 2014 on deposit guarantee schemes.
4 Directive 2014/59/EU as regards the loss-absorbing and recapitalization capacity of credit institutions and investment firms.
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Abstract: The Eurozone crisis revealed specific methods of crisis management which were largely
inspired by German diplomats and politicians. Therefore, the four elements observed in this Eurozone
crisis can be described as the ,German method” of emergency politics. It consists in preferring austerity
policy, introducing strong financial conditionality, centralizing management, and finally, a narrative that is
supposed to legitimize the introduced changes and stigmatize opponents. The aim of the article is to verify
this method in relation to the pandemic crisis in the EU.

Keywords: austerity policy, financial conditionality, centralization, emergency politics

Introduction

Jean Monnet's famous maxim states that Europe will be builtin times of crises and will be the sum of the
anti-crisis solutions adopted then®. If the intuition of one of the founding fathers of the European Commu-
nities was correct, integration progress may take place primarily in emergency situations that will require
a departure from previous rules and the adoption of unique solutions. Therefore, the exceptional situation
and emergency politics are the period of integration development expected by Monnet. At the same time,
the sum of the solutions adopted at that time means that the Communities, and then the European Union,
introduced both good and effective solutions, as well as partial or completely counter-effective ones. The
Union integrating during crises will therefore be a sum of both positive and negative phenomena. Those
that accelerate the development of integration, but may also be harmful to it, for example leading to dis-
integration tendencies. What is equally important is that the method of developing integration through
successive crises even becomes a model of its operation, or a feature of the political system.

.The sum of the anti-crisis solutions” may involve encroaching on the competences of Member States
and national democracies. This phenomenon is referred to in the literature as competence creep? by the
European Union. Political solutions are being introduced that were previously discussed and even tested,
but they usually did not receive appropriate political approval. In this sense, changes implemented during
the crisis may be groundbreaking in terms of the political system. At the same time, the period of crisis is
characterized by increased promotional activity, which tries to legitimize solutions that often violate previ-
ous rules and habits. As | mentioned earlier, this causes political polarization, stigmatization of opponents,
and even attempts to exclude them from influencing national governments.

The described trends were well depicted by scientists in relation to the Eurozone crisis after 2010.
They pointed out the violation of EU law, including applicable treaties, and their creative reinterpretation
in such a way that anti-crisis measures could be introduced without changing them?. It also described the
violation of democratic principles by EU institutions, especially in countries in crisis, which led to a weak-
ening quality of democracy in Eurozone states* The phenomenon of asymmetric weakening of democratic

1 J. Monnet, Memoirs. Translated by Richard Mayne, Collins 1978.
2 S.Garben, Competence Creep Revisited, Journal of Common Market Studies, vol. 57, no. 2, 2019, pp. 205-222.
3 Ch.Freudlsperger, F. Schimmelfennig, Transboundary crises and political development: why war is not necessary for European

state-building, Journal of European Public Policy, 2022, 29:12, p. 1877; AM. Mooij, The role of the European Central Bank in
response to COVID19. An evaluation of its mandate, Journal of European Integration, 2023, 45:4, pp. 649-663.

4 S.Wolff, S. Ladi, European Union Responses to the Covid-19 Pandemic: adaptability in times of Permanent Emergency, Journal
of European Integration, 2020, 42:8, pp. 1025-1040 [1030]; V. D'Erman, A. Verdun, An Introduction: Macroeconomic Policy
Coordination and Domestic Politics: Policy Coordination in the EU from the European Semester to the Covid-19 Crisis, Journal of
Common Market Studies, 2022, vol. 60, no. 1, pp. 3—- 20.
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standards has also been noticed, especially in the most indebted Member States and those benefiting
from EU financial assistance®. Strong conditionality became visible, i.e. making financial support from the
EU conditional on meeting stringent demands regarding structural reforms and fiscal savings in countries
in crisis. This led to an increase in Eurosceptic sentiment in societies going through crisis and in states at
risk of insolvency, as well as very toxic tensions between Member States (primarily between net contrib-
utors to aid funds and debtors)®. This way of practicing politics was defined as ,forced Europeanization”,
when the economically and politically strongest countries of the ,rich north” dictated the conditions of
anti-crisis policy in the weaker states’. This was accompanied by fiery rhetoric on both sides of the bar-
ricade. Rich countries accused those most in debt of laziness and living beyond their means. Those in
crisis blamed the poorly designed monetary union, which was primarily beneficial to the richest, mainly
Germany and the Netherlands®.

The controversial policy of saving the Eurozone was largely proposed by German politicians®. It had
several features that are important for the development of European integration during this crisis. Firstly,
it aimed to introduce systemic changes, which, however, did not solve the structural problems of the mon-
etary union in the long term. Instead, they were intended to shift the costs of macroeconomic adjust-
ments to the weakest countries while maintaining Germany’s asymmetric economic benefits. An element
of these activities was the application of austerity policies, i.e. forcing socially painful adjustments on the
part of countries receiving financial support. Secondly, the mechanism for implementing the anti-crisis
policy was financial coercion, specifically numerous conditions imposed on indebted countries that were
offered financial support from the EU and other international organizations*©. Thirdly, the element neutral-
izing political tensions between the rich and the most indebted countries was the EU technocracy. There-
fore, it was strengthened. Then centralized management was aimed at increasing the effectiveness of the
implementation of anti-crisis measures. At the same time, technocracy gained a wide scope of discretion
in relation to countries subjected to the pressure of ,forced Europeanization”. Fourthly, the anti-crisis pol-
icy was complemented by a rhetorical campaign that was intended to discredit opponents of emergency
policy and legitimize forced restructuring measures.

These four elements observed during the eurozone crisis can be described as the ,German method”
of managing European affairs. Let us remember that it involves promoting austerity policies, introduc-
ing strong financial conditionality, approving the centralization of management, and finally, a narrative
intended to legitimize the changes being introduced and stigmatize opponents.

The centralization aspect of management in the euro area crisis meant consent to a significant increase
in the importance of the European Central Bank (ECB) as the institution that best prevents economic prob-
lems in the monetary union!l. It seems that the Germans especially approved of the bank'’s actions which
forced (under the threat of being cut off from financial liquidity) concessions from governments sub-

5 A Steinbach, EU economic governance after the crisis: revisiting the accountability shift in EU economic governance. Journal
of European Public Policy 26, no. 9/26 (2019), pp. 1354-1372.

6 C. Moury, S. Ladi, D. Cardoso, A. Gago. 2021. Capitalising on Constraint: Bailout Politics in Eurozone Countries, Manchester:
Manchester University Press.

7 V. Leontitsis, S. Ladi. The Changing Nature of European Governance and the Dynamics of Europeanization. In: E. Ongaro, S. Van
Thiel (eds.), The Palgrave Handbook of Public Administration and Management in Europe, Palgrave Macmillan, London 2018, pp.
765-781.

8 M. Matthijs, K. McNamara, ‘The euro crisis’ theory effect: Northern saints, southern sinners, and the demise of the Eurobond,
Journal of European Integration, 2015, 37(2), pp. 229-245; ]. Warufakis, Adults in the Room: My Battle with the European and
American Deep Establishment, U Farrar, Straus and Giroux, New York 2017.

2 D.Art, The German Rescue of the Eurozone: How Germany Is Getting the Europe It Always Wanted, Political Science Quarterly,
2015, vol. 130, no. 2, pp. 181-212.

10 F. Fabbrini, The Legal Architecture of the Economic Responses to COVIDO19: EMU beyond the Pandemic, Journal of Common
Market Studies, 2022, vol. 60, no. 1, pp. 186-203.

1 W. Schelkle, The Political Economy of Monetary Solidarity: Understanding the Euro Experiment. Oxford University Press,
Oxford — New York 2017; F. Fabbrini, The Legal Architecture of the Economic Responses to COVIDO19... op. cit., p. 188.
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ject to compulsory conditionality?. This was in line with the policy of conditionality. In fact, Berlin also
accepted a significant expansion of monetary policy at that time, as well as its entry into the fiscal domain
of Member States, including as a result of breaking many treaty rules and other EU regulations. Although
the expansion of monetary policy, and especially the purchase of state and private bonds from the most
indebted countries, aroused resistance from German economists and representatives of this state at the
ECB, it contributed to the stabilization of the Eurozone. Therefore, it was in Germany's interest. More-
over, in its judgments the German Constitutional Tribunal tried to limit the ECB’s unconventional actions??,
which was part of Germany’s control over the monetary policy of the bank in Frankfurt.

The pandemic crisis took place in the shadow of the Eurozone’s previous problems, and the concerns
of many decision-makers focused on the financial and economic stability of the south of the monetary
uniont4 That is why it is so important to recall emergency politics during the destabilization of the Euro-
pean currency system. Therefore, when considering anti-crisis policy as a method of developing integra-
tion during the Covid-19 pandemic, we should ask about the four basic principles in the Eurozone crisis:
austerity, conditionality, centralization and stigmatization of opponents. It can be assumed that if they
have been maintained to a large extent, this proves the continuation of the same methods of developing
integration during crises.

Germany towards the expansion of monetary policy

According to Fritz Scharpf, integration has led to a situation where, during a serious crisis, sovereignty
is dispersed, which means that neither the European nor the national level has the appropriate potential
to effectively cope with fundamental threats. In practice, this means that EU technocratic institutions are
forced to take on a political role, most often exceeding not only their political mandate, but also the scope
of competences?.

This situation occurred during the Eurozone crisis. The ECB took on the main role in overcoming eco-
nomic problems. To a large extent, this situation repeated itself during the pandemic. The above-men-
tioned institution started anti-crisis activities using the experience gained from previous disturbances in
the monetary union. As a result, the scale of the ECB’s monetary policy was significant almost from the
very beginning, as was the progressive expansion of the competences of this institution. The pandemic
resulted in ECB interest rates being set at historically low levels, some of which were negative. At the
same time, the bank launched a new anti-crisis instrument, the Pandemic emergency purchase program
(PEPP), for the amount of EUR 1,850 billion. It purchased debt securities of companies and state author-
ities, including directly from financial institutions and banks. Then, in 2021, the ECB launched pandemic
emergency longer-term refinancing operations, which provided liquidity in the euro area banking sector.

12 VA Schmidt, European emergency politics and the question of legitimacy, Journal of European Public Policy, 2022, 29:6, p. 989.

13 F.Terpan, S. Saurugger, Integration through (case) Law in the context of the Euro area and covid-19 crises: Courts and monetary
Answers to crises. Journal of European Integration, 2020, 42(8), pp. 1161-1176.

14 U. Krotz, L. Schramm, Embedded Bilateralism, Integration Theory, and European Crisis Politics: France, Germany, and the Birth
of the EU Corona Recovery Fund, Journal of Common Market Studies, Vol. 60, No. 3, 2022, pp. 526-544; L. Quaglia, A. Verdun,
Explaining the response of the ECB to the COVID-19 related economic crisis: inter-crisis and intra-crisis learning, Journal of European
Public Policy, 2023, 30:4, pp. 635-654; M. Citi, C. de la Porte, NGEU and Vaccines Strategy in the Wake of the COVID-19 Pandemic:
Outgrowing the Regulatory State, Journal of Common Market Studies, Vol. 60, No. S1, 2022, pp. 101-113; S. Wolff, S. Ladi, European
Union Responses to the Covid-19 Pandemic... op. cit, p. 1031; F. Fabbrini, The Legal Architecture of the Economic Responses to
COVIDO19... op. cit,, p. 187; Ch. Freudlsperger, F. Schimmelfennig, Transboundary crises and political development... op. cit,, p. 1877.

15 F. Scharpf, De-constitutionalisation and Majority Rule: A Democratic Vision for Europe, European Law Journal, 2017, vol. 23,
no. 5, pp. 315-334.
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The main aid instrument of this program was a 25 basis point reduction in the interest rate compared to
the average rate applied in the Eurosystem’s main refinancing operations?e.

According to economists, the above-mentioned actions temporarily stabilized the financial sector and
reduced the costs of debt for states and borrowers, and therefore for the real economy. However, after
2022 - in a situation of rapidly rising inflation - this could lead to another crisis. This was primarily due
to the fact that with increases in interest rates, the value of bonds constituting the reserves of financial
institutions dropped rapidly, and therefore, when it was necessary to release these reserves, they had to
be sold with serious losses. This could have triggered another crisis!’.

Despite this, the ECB continued its policy from the times of the euro area crisis, thus saving it from
collapse by relaxing its monetary policy. In fact, it increasingly went beyond the EU treaties. The bank’s
policy was most controversial in the case of purchasing sovereign bonds, i.e. bonds issued by Member
States. This lowered the costs of government debt, and thus the interest rates on government bonds. It
thus favored the growth of debt, especially in the south of the monetary union and in France. This was
already problematic, i.e. during the Eurozone crisis, in the light of Art. 125 TFEU. Formally, it prohibited
the ECB from acting as a lender of last resort or from bearing the EU and its Member States liable for the
obligations of other states (the so-called no bailout clause)'®.

Because the scale of quantitative easing under PEPP was huge, the bank abandoned previous restric-
tions on the purchase of debt securities from countries in the southern part of the monetary union, pri-
marily Greece, Italy and Spain®. This was very beneficial for the largest euro area debtors, although it vio-
lated the ECB’s internal regulations. It could also violate Art. 123 TFEU, which prohibited the purchase of
sovereign bonds on the primary market?°. This action meant that the ECB abandoned almost all constraints
on its own monetary policy from the period of the Eurozone crisis after 2010. Therefore, it was difficult to
consider this bank as a law-abiding institution, or at least properly legitimized by law?™.

The ECB's policy caused great consternation among German politicians. Although they approved the
centralization of power in the EU in subsequent crises, and therefore the strengthening of the powers of
EU institutions, they nevertheless had reservations about the expansion of the ECB’s monetary policy and
its growing interference in the fiscal policy of the members of the monetary union. In this case, central-
ization of management conflicted with the demand for fiscal discipline of national governments, which
was even more important to the Germans. That is why subsequent German representatives in the ECB
authorities resigned from their posts as a sign of protest against the bank’s monetary policy?2. The attitude
of German economists is hardly surprising - the ECB's actions contributed to the increase in inflation?3.
Already in 2021, this brought its first negative economic and social consequences.

16 T Tesche, Pandemic Politics: The European Union in Times of the Coronavirus Emergency, Journal of Common Market Studies,
vol. 60, no. 2, 2022, p. 486.

17" Nouriel Roubini warns of stagflation crisis as interest rate surge sinks economy, not inflation, 2 March 2023, ABC NEWS,
https://www.abc.net.au/news/2023-03-03/nouriel-roubini-warns-of-stagflation-crisis/ 102045718 [27.03.2023].

18 M. Ruffert, The European Debt Crisis and European Union Law, Common Market Law Review, 2011, vol. 48, no. 6, pp. 1785-
1787; P. Sester, The EBC's Controversial Securities Market Programme (SMP) and Its Role in Relation to the Modified EFSF and the
Future ESM, European Company and Financial Law Review, 2012, vol. 9, no. 2, pp. 174-175; N. Scicluna, Politicization without
Democratization: How the Eurozone Crisis is Transforming EU Law and Politics, International Journal of Constitutional Law, 2014,
vol. 12, no. 3, pp. 545-571; M. Znoykowicz-Wierzbicka, Pogtebianie integracji gospodarczej w strefie euro w Swietle teorii
optymalnego obszaru walutowego [Deepening economic integration in the Eurozone in the light of the theory of the optimal
currency area], Studia BAS, Nr 3(59) 2019, s. 49-68.

19 T.Tesche, Pandemic Politics: The European Union in Times of the Coronavirus Emergency, op. cit., p. 486.

20 A M. Mooij, The role of the European Central Bank in response to COVID19... op. cit., p. 656.

21 A M. Mooij, The role of the European Central Bank in response to COVID19... op. cit., p. 657-658.

22| Quaglia, A. Verdun, Explaining the response of the ECB to the COVID-19 related economic crisis... op. cit., p. 646.

25 D.G. Dimitrakopoulos, G. Lalis, The EU's initial response to the COVID-19 pandemic: disintegration or ‘failing forward"?, Journal
of European Public Policy, 2022, 29:9, p. 1402.
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The bank’s reaction proves that the pandemic was treated in Western Europe to a large extent as
another stage of the Eurozone's problems, or even as an after-effect of the great existential crisis of this
system after 2010. As was the case before, the ECB used the pandemic to strengthen its power in the
actual suspension of many regulations or creative circumvention of treaty provisions. Therefore, it was
a centralization of competences at the EU level, although it was carried out against the position of German
politicians and officials. Under the leadership of the Italian Mario Draghi and the French Christine Lagarde,
the bank’s actions in Frankfurt can be considered an exception to the German crisis management model.
Both politicians used the centralization process to actively support the indebted south of the euro area -
contrary to the policy of austerity and the strong currency preferred by the German authorities. Another
example was the approach of the European Commission, which, striving to expand its own competences
and discretion, tried to use them for the benefit of the most indebted countries in Southern Europe, and
thus against the intentions of the so-called ,frugal” countries, led by Germany.

The pandemic period brought a rhetorical change in the EU, and especially within the Eurozone. It was
emphasized that the health crisis came from outside and was in no way the fault of the battered countries,
mainly those located in the south of the monetary union. It was therefore a departure from the narrative
stigmatizing the inhabitants of this region heard after 2010. The richer countries from the northern part
of the euro area then considered them to be responsible for the crisis because they were overly indebted,
slow to reform, living beyond their means and accustomed to excessive consumption. Now this rhetoric
has changed, weakening the position of Germany and its allies in Northern Europe and the Benelux. How-
ever, it gave wings to France and its allies from the south of the EU. In the wake of the pandemic crisis,
they demanded an end to the basics of the German management method, i.e. austerity, conditionality of
granting financial aid, as well as reluctance to increase European redistributive programs, especially in
the form of non-repayable subsidies. The ECB turned out to be an ally in this respect, whose French head
has repeatedly appealed for the bank'’s relaxed monetary policy to be complemented by the expansion of
fiscal policy, especially at the European level. This initiated a strong centralization tendency within emer-
gency politics. During this period, representatives of the southern monetary union under French leader-
ship became supporters of this centralization.

German counteroffensive

During the pandemic, France and its allies from the southern part of the monetary union launched a real
political offensive aimed, in fact, at solving the systemic dysfunctions of the Eurozone. A contributing ele-
ment to this attack was the rhetorical change that took place in Europe, which lifted the odor of negligence
or erroneous policy from the most indebted states of the monetary union, which at the same time - through
no fault of their own - were the most affected by the health crisis?4 The primary goal of these countries
was to increase financial redistribution from the rich north to the indebted and less competitive south of
the Eurozone. The debt problem was not solved in accordance with German preferences, i.e. by increasing
budget savings, but by transferring the debt to the EU level. For this purpose, the so-called Corona bonds,
which were not only supposed to be a common European debt, but what is more, they were to be partly
intended to repay the debts of the states of the monetary union (implicitly mainly those from Southern
Europe). This form of redistribution was, of course, opposed by the so-called ,frugal” states, i.e. coming
mainly from the northern part of the monetary union, led by Germany and the Netherlands. While they
had difficulty tolerating the expansion of the ECB’s monetary policy to finance the debt of the countries

24 F.M. Ferrara, H. Kriesi, Crisis pressures and European integration, Journal of European Public Policy, 2022, 29:9, p. 1367.
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in the southern part of the euro area, they did not want to accept the communitarisation of debt through
the issuance of Corona bonds?>.

As | have already mentioned, the European Commission expressed solidarity with the demands of the
south. An example were the proposals put forward by this institution regarding a significant increase in
European funds and their basing on common debt to a greater extent than before. In April 2020, the
leaders of France, Germany, Italy, Spain and the Netherlands met with the participation of the President
of the Commission to discuss the Commission’s proposals. The dominant at this meeting supporters of EU
redistribution forced concessions from Berlin and The Hague. A breakthrough occurred during bilateral
talks between Emmanuel Macron and Angela Merkel in May 2020. The German Chancellor gave in on the
establishment of a new European fund, which was to come from a jointly incurred debt by the European
Commission, guaranteed by all EU Member States and the multiannual financial framework (MFF, i.e. the
EU budget). This meant that all EU members would provide support to the southern euro area countries
weakened by the pandemic. This was a success for Chancellor Merkel, who wanted not to deepen the divi-
sion between the members of the monetary union and the rest, and, moreover, for the entire EU to take
responsibility for stabilizing the south of the Eurozone. Another success of Merkel was the abandonment
of the idea of Corona bonds, especially the so-called perpetual loans, i.e. those that would have no time
limit and only the interest on the loan was to be repaid. The new debt instrument called the European
Recovery Fund (and later Next Generation EU, NGEU) did not lead to a sudden increase in the main EU
budget (i.e. MFF). Moreover, it was to operate only for a few years, formally until the end of 2023 (actually
until 2026), although its repayment could be extended until 2058. It was to be distributed not only in the
form of grants, but also loans, which was another success for Merkel and her allies.

Details of the functioning of NGEU were developed at the subsequent summits of the European Coun-
cilin 2020%¢. There was then a kind of confrontation between two political camps, i.e. between Northern
Europe led by Berlin and Southern Europe led by Paris?’. Central Europe was only the background for this
dispute, although in a sense it also allowed for its resolution. Criticism regarding the rule of law, the object
of which was primarily Warsaw and Budapest, facilitated the final compromise between Paris and Berlin,
or more precisely, the German side’s pursuit of its own goals.

It is therefore not surprising that the greatest negotiating role at these summits was played by leaders
from France and Germany?8. Although both countries have often argued about the future of integration,
including how to overcome subsequent crises, they nevertheless had a dominant influence on EU deci-
sions, especially after Brexit?°. Ultimately, it was agreed that the recovery fund would amount to EUR 750
billion, including EUR 390 billion in the form of grants and EUR 360 billion as loans to Member States. The
largest beneficiaries of the grants were Spain, Italy, France and Germany?°. The lending part was much less
popular among EU members, especially from the south of the monetary union. In 2022, only 7 countries

25 U. Krotz, L. Schramm, Embedded Bilateralism, Integration Theory, and European Crisis Politics... op. cit., p. 532.

26 EuropeanCouncil,Conclusions,EUC010/20,17-18-19-20-21]July 2020, https://www.consilium.europa.eu/media/45109/210720-
euco-final-conclusions-en.pdf, European Council, Conclusions, EUCO 22/20, 10-11 December 2020, https://www.consilium.europa.eu/
media/47296/1011-12-20-euco-conclusions-en.pdf [29.04.2023].

27 U. Krotz, L. Schramm, Embedded Bilateralism, Integration Theory, and European Crisis Politics... op. cit., p. 528, 532.

28 H. Kassim, The European commission and the COVID-19 pandemic. Journal of European Public Policy, 2023, Journal of
European Public Policy, 30:4, p. 626; F.M. Ferrara, H. Kriesi, Crisis pressures and European integration, op. cit.,, p. 1368.

29 U.Krotz, L. Schramm, An Old Couple in a New Setting: Franco-German Leadership in the post-Brexit EU, Politics and Governance,
2021, Vol. 9, No. 1, pp. 48-58.

30 RRF: Update of the maximum financial contribution, Commission note to the Council and European Parliament. 30 June 2022,
https://commission.europa.eu/system/files/2022-06/2022_06_30_update_maximum_financial_contribution_rrf_grants.pdf
[29.04.2023].
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intended to use this form of support®%. This was due to the fact that this form of support had to increase
the state debt and, moreover, it was considered a relatively unattractive form of taking out a loan.

The success of supporters of EU federalization and centralization was the readiness to introduce Euro-
pean taxes, which were to repay NGEU, although later they would remain permanently the EU’'s own rev-
enues. Initially, only a plastic fee was introduced, followed by the Carbon Border Adjustment Mechanism,
but it was announced to be putin place in the future, among others, the Union’s share in the ETS para-tax,
on the largest and most profitable multinational enterprises, digital tax and financial transaction tax. It was
also possible to introduce further EU fees and taxes down the road. For example, new forms of corporate
taxation were planned3?. The basis for these activities was to be the introduction of a common tax base
in the EU and a minimum level of corporate taxation?®. Other tax proposals considered included the intro-
duction of wealth taxation34.

This deepened fiscal federalism in the EU, but potentially also opened the way to increasing the power
of EU institutions, primarily the competences of the Commission?>. Another manifestation of centralization
was the increased discretion of the European Commission over the management and distribution of NGEU.
At the request of the ,frugal” countries, a mechanism of control by intergovernmental institutions over
the Commission’s conduct was introduced. However, practice showed that while the Commission’s power
increased significantly, the system of control exercised by national governments was relatively superficial.

The Commission gained the opportunity to negotiate with the Member States the so-called milestones,
i.e. conditions set in exchange for receiving NGEU funds. In practice, this gave it enormous power over
individual governments to force structural reforms, including those related to reducing budget spend-
ing. Ultimately, it was a manifestation of the German method in anti-crisis policy. The issue of savings
has returned, but also of centralization of management and extensive conditionality. The Commission
placed a total of over 3.5 thousand conditions to all Member States. In the case of Poland, the milestones
included: obligation to introduce a new tax on car owners, changes in the rules of procedure of the Sejm
(the lower house of Parliament), the need to impose a ZUS (The Social Insurance Institution) contribution in
all types of contracts, as well as the introduction of more toll roads throughout the country?. In turn, polit-
ical elites in Belgium opposed the pension reform imposed by Brussels, which caused huge social uproar
and protests from trade unions?’. Even this random review shows that Brussels officials were encroaching
on a number of public matters that were not essentially EU competences and were therefore never trans-
ferred to the EU by Member States. The Commission did not have the appropriate democratic mandate to
force such far-reaching changes, the possible political consequences of which had to be borne by those in
power at the national level.

The justification for the increase in Brussels’ discretion and centralization of management was primarily
the pandemic crisis and the desire to reform individual states, especially the largest beneficiaries of EU
funds from the south of the euro area. Additionally, there was a reasoning aimed at legitimizing the policy

31 L. Schramm, U. Krotz, B. De Witte, Building ‘Next Generation’ after the pandemic: The implementation and implications of the
EU Covid Recovery Plan, Journal of Common Market Studies, 2022, vol. 60, Annual Review, p. 116.

32 The next generation of own resources for the EU Budget, European Commission, COM(2021) 566 final, Brussels, 22.12.2021, p. 6.

33 Comp. Business Taxation for the 21st Century, Communication from the Commission to the European
Parliament and the Council, COM(2021) 251 final, Brussels, 18.5.2021.

34 ETUC Position on the next generation of own resources for the EU Budget, The European Trade Union Confederation, 16-17
March 2022, https://www.etuc.org/en/document/etuc-position-next-generation-own-resources-eu-budget [27.11.2022].

35 F.Fabbrini, The Legal Architecture of the Economic Responses to COVID-19... op. cit., p. 194.

36 M. Dobrowolski, Krajowy Plan Odbudowy — dobry interes, tylko dla kogo [National Recovery Plan — good business, but for
whom]?  Rzeczpospolita, = 22.12.2022,  https://www.rp.pl/opinie-prawne/art3765357 1-marek-dobrowolski-krajowy-plan-
odbudowy-dobry-interes-tylko-dla-kogo [29.04.2023].

37 P. Tamma, Belgium'’s knotty politics gives EU's recovery fund its trickiest test yet, Politico, January 18, 2023, https://www.
politico.eu/article/belgium-government-alexander-de-croo-paul-magnette-offers-litmus-test-for-eu-cash-for-reforms-recovery-
fund/ [29.04.2023].
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of conditionality, i.e. the possibility of imposing financial sanctions by EU officials. This narrative con-
cerned respect for the so-called European values and the rule of law in the EU. Considering Berlin’s previ-
ous reservations about the Commission that it was too open to French demands and lenient towards the
debt of the states in the southern part of the monetary union, European officials ultimately also took into
account the expectations of German decision-makers. According to scientists, informal relations between
President von der Leyen and German politicians were of great importance here?8.

Until now, the basic procedure for initiating financial sanctions by the European Commission was
Art. 258-260 TFEU, i.e. concerning a violation of EU law. Each time it referred to (two consecutive) judg-
ments of the Court of Justice of the EU, and any penalties imposed on a Member State had a specific finan-
cial and time dimension, and also related to a specific case of violation of EU law. After 2020, the Commis-
sion began to block the entire allocation granted to a Member State (i.e. all EU funds granted), indefinitely,
without initiating the appropriate legal procedure and without due control by the EU courts. This was obvi-
ously an expansion of the Commission’s competences as well as its decision-making discretion - unprec-
edented in the history of integration. Interestingly, this was done under the banner of defending the rule
of law in the EU. This expansion of the Commission’s power is explained by the politicization of its actions,
and especially the support for such behavior from influential political actors. | mean the largest countries
in Western Europe, including net contributors to the EU budget, as well as the majority of MPs in the Euro-
pean Parliament?°.

The Commission withheld all NGEU funds for Poland while conducting negotiations with the govern-
ment in Warsaw on the conditions for unblocking them, primarily in relation to the reform of the justice
system. A feature of these talks was the discretion and variability of decisions made by Brussels officials
regarding the milestones set for Warsaw. Even if the Polish government concluded an agreement and tried
to adapt to Brussels’ expectations, it later turned out to be insufficient or the Commission increased its
requirements. For example, it expected the liquidation of the Disciplinary Chamber of the Supreme Court,
and when the government fulfilled this requirement and new rules of judges’ responsibility were intro-
duced, combined with the creation of the Chamber of Professional Responsibility of the Supreme Court,
Commission officials again questioned these solutions. This was primarily due to the political pressure
exerted on von der Leyen by the European Parliament and some Western European Member States“C. Sim-
ilar pressures were exerted on Hungary*™.

The paradox was that, contrary to the situation with cohesion policy, Poland was not the largest benefi-
ciary of NGEU funds. It rather acted as a net payer, taking into account the specific course of the pandemic
(taken into account in the calculation of financial allocations) and the time horizon for repayment of the
joint loan by the Member States (i.e. 2058)“2. Moreover, despite the lack of any transfers from the EU,
Poland began to repay the loan taken out by the Commission (i.e. NGEU) already in 2022, and also agreed
to further taxes to repay this debt. The new taxes were unfavorable for Poles, who paid a disproportionate

38 H. Kassim, The European Commission and the COVID-19 pandemic... op. cit., p. 626.

39 T.G. Grosse, Ekspansywny oportunista. Polityka Komisji Europejskiej wobec praworzadnosci [Expansive opportunist. European
Commission policy towards the rule of law], Kwartalnik Prawa Miedzynarodowego, nr 1/2023, s. 80.

40 An example is the pressure from German MEPs on von der Leyen’s tightening of the course: R. Neukirch, Zwei gegen von der
Leyen, Der Spiegel, 24.03.2023, https://www.spiegel.de/politik/deutschland/europaeisches-parlament-daniel-freund-und-moritz-
koerner-zwei-gegen-ursula-von-der-leyen-a-f975dfe6-20a2-41eb-9882-6€292d8c5111 [29.04.2023].

41 For example, mainstream political factions in the European Parliament sent a letter to the European Commission demanding
the suspension of funds to this country, pointing out the violation of LGBTI rights and teachers’ freedom of expression. Fifteen
Western European countries, led by France and Germany, also supported the Commission in its complaint to the CJEU against
discrimination against LGBTI communities in the Hungarian education system. Comp. E. Zalan, EU Parliament parties urge ‘no money
for Orban’s Hungary’, Euobserver.com, 24.04.2023, https://euobserver.com/rule-of-law/156957 [29.04.2023].

42 F. Heinemann, Simulating the distributive effects of the Macron-Merkel-Recovery Fund, ZEW expert brief, ZEW — Leibniz
Centre for European Economic Research, 26.05.2020, https://www.zew.de/en/press/latest-press-releases/poland-may-become-
largest-net-contributor [29.04.2023].
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amount compared to the richer Western European countries. This was the case with the fee on unpro-
cessed plastic packaging*®> and was highly likely in relation to the EU’s share of the EU Emissions Trading
System fees. The biggest winner in the dispute with Poland was the Commission itself, which effectively
claimed the right to extensive interference in the internal system of the Polish state“4.

Moreover, in the fall of 2022, the Commission blocked funds allocated to Poland under the Multiannual
Financial Framework for 2021-2027. As in the case of NGEU, it did so due to Polish judicial reforms. In
this way, it froze all EU funds allocated to Warsaw after 2020 (EUR 110 billion at the end of 2022), inter-
estingly, without formally initiating the conditionality procedure specified in the regulation of December
2020%. The conditionality procedure was introduced on the initiative of Germany“t. It was intended to
increase the possibility of imposing financial sanctions on non-law-abiding states. The European Com-
mission found that the ,horizontal principle” of , effective application and implementation of the Charter
of Fundamental Rights” had not been met by the Polish authorities. The legal basis for these actions was
quite flimsy. The Commission referred, on the one hand, to the regulation establishing common provisions
for the MFF (Article 73)%7 and the technical document, i.e. the Partnership Agreement for the implemen-
tation of cohesion policy 2021-2027 in Poland adopted by the Polish government*. It is worth noting
that in the above-mentioned document the ,horizontal principles” relating to the Charter of Fundamental
Rights were understood as respect for gender equality and persons with disabilities, thus without ref-
erence to the issue of the independence of the judiciary*®. At the same time, the Commission withheld
funds for Hungary, considering that the Charter of Fundamental Rights forces this state to abandon the
protection of children from LGBT+ ideas in the education system, restore academic freedoms and respect
the rights of refugees?°.

An expression of the centralization of anti-crisis management was not only the transfer to Brussels of
enormous control over the way in which EU funds were spent°?, but also - on this occasion - on many other
activities of national authorities which, due to the division of competences in the EU treaties, should not
be the subject of interest of European officials. In this way, the EU technocracy - and not voters in Mem-
ber States - could decide on many aspects of public policies. In addition, officials expanded their power
regardless of the constitutional order prevailing in individual countries, as well as the treaty principle of

43 Poland's contribution to the EU budget in this respect amounted to PLN 1,696.4 million in 2021, and in 2022 the payment
was planned in the amount of PLN 1,734.4 million. Poland was the fifth largest payer of this tax in the EU. Comp. A. Ptak-Iglewska,
Rzad nie dopilnowat. W tym roku zaptacimy 60 mln zt wiecej ,,podatku od zacofania” [The government failed to ensure. This year we
will pay PLN 60 million morein,backwardness tax"], Rzeczpospolita, 17.11.2022, https://www.rp.pl/budzet-i-podatki/art37438591-
rzad-nie-dopilnowal-w-tym-roku-zaplacimy-60-mln-zl-wiecej-podatku-od-zacofania [dostep: 27.11.2022].
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www.ft.com/content/d1b69d8a-46cf-11e7-8519-9f94ee97d996 [29.06.2023]; F. Eder, Juncker: German plan to link funds and
rules would be ‘poison’, Politico, June 1, 2017, https://www.politico.eu/article/juncker-german-plan-to-link-funds-and-rules-
would-be-poison/ [29.06.2023].

47 Regulation (EU) 2021/1060 of the European Parliament and of the Council of 24 June 2021 laying down common provisions
on the European Regional Development Fund, the European Social Fund Plus, the Cohesion Fund, the Just Transition Fund and the
European Maritime, Fisheries and Aquaculture Fund and financial rules for those and for the Asylum, Migration and Integration
Fund, the Internal Security Fund and the Instrument for Financial Support for Border Management and Visa Policy, PE/47/2021/INIT,
0J L 231,30.6.2021, pp. 159-706.

“8  Umowa Partnerstwa Polski i Unii Europejskiej 2021-2027 [Partnership Agreement of Poland and the European Union 2021-
2027], 6 grudnia 2021, 5. 218, 255.
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conferral of powers (i.e. the possibility of EU institutions acting only on the basis of the powers transferred
by states). Of course, such a far-reaching expansion of Brussels’ power and arbitrariness would not be pos-
sible without the support of influential patrons, including Berlin, but also the compromise regarding NGEU
that was concluded among a wider group of Western European states.

Conclusions

The Covid-19 crisis was too good an opportunity not to raise voices demanding ‘more Europe’, which
meant the transfer of competences to the EU level®>2. On this occasion, the technology of responding to
crises, which | called the German method, faltered. It concerned in particular the austerity policy preferred
by Berlin, as well as the reluctance to make too large fiscal transfers and to take out a common debt in
the EU. Under the influence of France and its allies from Southern Europe, German politicians gave way to
their anti-crisis policy in these areas, but this did not mean their complete retreat. During the compromise
on the establishment of NGEU, Germany managed to stop further-reaching ideas regarding debt mutu-
alization, i.e. using the Corona bond instrument. Moreover, in exchange for consent to NGEU, financial
conditionality was introduced on a large scale in the EU. It had, among other things, aimed at a number of
changes relating to budget policy in individual countries, in line with Germany's traditional demand for
increasing savings.

The scale of conditions imposed on Member States in exchange for access to European funds has
increased the intensity of the competence creep phenomenon, especially by the European Commission®3.
Therefore, the political centralization in the Union has deepened. Its manifestation was the enormous
scale of discretion in the actions of EU officials. Centralization was enhanced by the openness of the con-
ditionality process, i.e. the possibility of optionally increasing the expectations placed on states, depend-
ing on the political situation in the EU. In this way, the politicization of European officials also increased,
as they gave in to pressure from the European Parliament and the most influential Western European
Member States. Another manifestation of anti-crisis measures was the failure to complete the repayment
process of the debt incurred on NGEU, i.e. leaving the decision regarding the allocation of further EU own
revenues open. This could have further strengthened fiscal centralization and federalization in the Union.

The transfer of further powers to the European Commission or EU agencies took place as a result of
negotiations between two coalitions of countries originating primarily from Western Europe - one led
by Paris and the other led by Berlin. During the pandemic, both groups of countries have increased their
political pressure on EU officials. As a result, the Commission’s behavior at that time was characterized by
far-reaching tolerance towards the debt of Southern European countries, which was a success for France,
but was disliked by German politicians and their allies. A manifestation of these controversies was the
revision of the rules in the Stability and Growth Pact, in particular regarding the level of debt and budget
deficit. The French camp sought to make these rules more flexible, while the German coalition wanted
to leave the basic criteria unchanged, with only periodic exceptions. At the same time, Berlin was afraid
to leave too much room for discretion to the Commission, fearing that it might serve as leniency for the
largest debtors in the euro area®“. German politicians and diplomats wanted to increase the importance
of procedures and numerical benchmarks, as well as the automaticity of financial sanctions imposed on

52 K.H. Goetz, D.S. Martinsen, COVID-19: A dual challenge to European liberal democracy. West European Politics, 2021, 44(5-6),
pp. 1003-1024; S. Ladi, D. Tsarouhas, EU economic governance and COVID-19: Policy learning and windows of opportunity. Journal
of European Integration, 2020, 42(8), pp. 1041-1056.
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debtors. They also intended to accelerate the pace of debt reduction, by at least 1% in relation to GDP per
year. The Commission saw such demands as a return to austerity>°.

While the Commission'’s discretion regarding fiscal savings was controversial among Western European
states, it did not raise any objections with regard to the conditionality relating to the so-called European
values and the rule of law. Here, the two above-mentioned groups of countries (i.e. allies of Paris and
Berlin) adopted a common line of conduct, which largely facilitated the compromise regarding NGEU, as
well as the implementation of German demands to end the pandemic crisis. According to scientists, the
powers of the EU technocracy were increasing, but the instruments of control over the Commission were
retained by intergovernmental institutions>®. In my opinion, the instruments mentioned did not have such
a significant political influence on the Commission’s behavior in practice.

To sum up, the pandemic period was an example of the application of anti-crisis policy consisting in
increasing the centralization of management and financial conditionality, including those relating to fiscal
savings. It was also based on a narrative intended to legitimize anti-crisis activities and weaken opponents
of these actions. This proves the continuation of the methodology of dealing with the crisis, which is
largely preferred by German decision-makers. The scale of conditionality and the enforcement of adjust-
ments by smaller or less influential Member States could have caused political opposition and an increase
in Euroscepticism. Such side effects of anti-crisis policy could be expected especially in Central Europe. In
this way - in accordance with Monnet's assumptions - the progress of integration during the crisis was the
sum of both positive and negative phenomena.
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Ztoto to cenny metal, ktéry od wiekéw fascynuje ludzko$¢ ze wzgledu na swoja niezwyktg wartos¢,
unikalnos¢ i réznorodne zastosowania. Byto wydobywane i uzywane przez ludzi juz od czaséw starozyt-
nych cywilizacji, takich jak Egipcjanie, Grecy, Rzymianie i wiele innych. Uzywano go do wyrobu bizuterij,
dekoracji, 0zdob religijnych i jako srodek ptatniczy. Z biegiem lat znalazto tez nowe zastosowania w prze-
mysle elektronicznym, medycznym i kosmicznym, ze wzgledu na swoje doskonate wtasciwosci przewo-
dzenia elektrycznosci, ciepta i odpornosci na korozje. Te unikalne wtasciwosci fizyczne sprawity, ze ztoto
byto w dawnych czasach doskonatym Srodkiem ptatniczym, poniewaz byto nie do podrobienia. Zarazem
na tyle charakterystyczne, ze mogto by¢ tatwo odréznione od innego metalu. Nawet dzi$ konieczne do
wyprodukowania syntetycznego ztota skomplikowane procesy metalurgiczne i chemiczne kwestionuja
optacalnos¢ takiego rozwigzania. Rzadkie ztoza ograniczaty podaz ztota co hamowato i hamuje nadal
inflacje pieniadza.

W przesztosci w bankowosci centralnej funkcjonowat system walutowy ztota, znany réwniez jako ,ztoty
standard”. Byt to miedzynarodowy system finansowy, w ktérym waluty krajéw sg bezposrednio zwigzane
z iloScig ztota w posiadaniu danego kraju. System ten byt szeroko stosowany w przesztosci, zwtaszcza
w XIX i na poczatku XX wieku. W systemie walutowym ztota, waluty byty bezposrednio konwertowalne
na okreslong ilos¢ ztota po statym kursie wymiany. System walutowy ztota miat na celu zapewnienie sta-
bilnosci cen i utrzymanie niskiego poziomu inflacji, poniewaz ilos¢ waluty w obiegu byta Scisle zwigzana
z iloscig ztota w rezerwach kraju. Miato to korzystny wptyw na handel miedzynarodowy, gdyz waluty miaty
state kursy wymiany, co eliminowato koniecznos¢ czestego dostosowywania cen towardw i ustug miedzy
krajami. Ztoty standard zaczat traci¢ na znaczeniu po | wojnie $wiatowej i w okresie wielkiego kryzysu
z konca lat 20. i poczatku lat 30. XX wieku, kiedy to liczne kraje zaczety sukcesywnie porzucac ztoty stan-
dard na rzecz bardziej elastycznych systemow walutowych, umozliwiajacych ekspansywna polityke mone-
tarng majaca ugasic skutki kryzysu.

Po Il wojnie $wiatowej miedzynarodowy system walutowy Bretton Woods zostat wprowadzony jako
forma regulacji walutowe]j, a dolar amerykanski stat sie gtdéwna waluta rezerwowga. W tym uktadzie jedynie
dolar byt waluta wymienialng po statym kursie na ztoto. Stany Zjednoczone zobowigzaty sie do konwerty-
bilnosci dolara na ztoto po statym kursie wymiany 35 dolaréw za uncje ztota. Waluty pozostatych krajow
miaty state kursy wymiany wzgledem dolara, ktére byty ustalane przez wtadze monetarne krajéw uczest-
niczacych w systemie. Kursy te miaty by¢ utrzymywane z niewielkimi fluktuacjami. Podczas konferencji
Bretton Woods utworzono rowniez dwie wazne instytucje miedzynarodowe:

Miedzynarodowy Fundusz Walutowy (MFW) i Bank Swiatowy. MFW miat stuzy¢ jako fundusz pomo-
cowy dla krajow w trudnosciach finansowych, a Bank Swiatowy miat wspiera¢ projekty odbudowy i rozwéj
infrastruktury. System z Bretton Woods przetrwat przez kilka dziesiecioleci, do poczatku lat 70. Z czasem
zaczat by¢ niewystarczajaco elastyczny, aby radzi¢ sobie z wyzwaniami zwigzanymi z rosngcym deficytem
handlowym Stanéw Zjednoczonych oraz rosnaca inflacjg. USA réwniez nie byty w stanie zwiekszy¢ bardziej
rezerw ztota aby zapewnic staty kurs przy rosngcej podazy dolara na Swiecie, gdyz w nim przechowywane
byty w wiekszosci rezerwy bankdw centralnych panstw osciennych. W 1971 roku prezydent Richard Nixon
ogtosit zawieszenie konwertybilnos$ci dolara na ztoto, co formalnie zakoriczyto system Bretton Woods.

Cho¢ obecnie nie ma juz miedzynarodowego systemu walutowego opartego na ztocie, ztoto nadal
odgrywa pewna role w systemie finansowym, szczeg6lnie jako element rezerw walutowych bankéw cen-
tralnych. W dobie pienigdza fiducjarnego to wysokos$¢ rezerw ztota banku centralnego moze wptywac na
poziom zaufania do waluty, poniewaz pieniadz fiducjarny sam w sobie nie ma wartosci materialnej. Ma
wartos¢ nominalng, ktéra jest wyrazona na banknotach i monetach. Jest to wartos¢ wskazana na pienia-
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dzu, na przyktad 1 ztoty, 10 dolaréw, 100 euro itd. Wartos¢ nie jest oparta na metalach szlachetnych ani
innym aktywie o wartosci rzeczywistej a na zaufaniu, jakie ludzie i instytucje maja co do jego wartosci
i powszechnej akceptacji. Pieniadz fiducjarny jest wygodny w uzyciu, poniewaz jest lekki, tatwy do prze-
chowywania i poreczny do codziennych transakcji. W dobie bankowosci elektronicznej nie musi posiadac
nawet fizycznej postaci, wystarczy cyfrowy zapis na kontach. Przyktadem takiej specyficznej waluty nie
majgcej nigdy wtasnych monet czy banknotéw byto ECU - European Currency Unit. Umowna jednostka stu-
73ca przed wprowadzeniem Euro do rozliczen miedzy panstwami Unii Europejskiej. Do tego grona mozna
rowniez zaliczy¢ kryptowaluty.

Ztoto obecnie stuzy takze jako Srodek do dywersyfikowania rezerw. Obok papierow wartosciowych,
gotéwki jest jednym z najptynniejszych aktywdw finansowych. Stuzy rowniez jako rezerwa na czas wojny.
Papiery wartosciowe panstw znajdujgcych sie w konflikcie mogga zosta¢ zamrozone. Ztoty kruszec nie, jesli
tylko znajduje sie w skarbcu na terenie panstwa lub sojusznika.

Po upadku systemu z Bretton Woods czeS¢ bankéw centralnych zaczeta zmniejszac swoje rezerwy ztota.
Do bankéw, ktére zmniejszaty swoje rezerwy zaliczaja sie banki centralne Francji, Wielkiej Brytanii, Szwaj-
carii, Holandii oraz Portugalii. Natomiast w ostatnich dekadach do grona panstw najbardziej zwiekszaja-
cych rezerwy ztota zaliczamy Chiny, Rosje i Indiel. Ogélnie rzecz biorac najbardziej swoje rezerwy ztota
powiekszajg panstwa rozwijajace sie. Natomiast zmniejszajg panstwa wysoko rozwiniete, cechujace sie
stabilnymi gospodarkami nie potrzebujacymi dodatkowej legitymizacji ztotem.Przyjrzyjmy sie posiada-
nym rezerwom ztota przez banki centralne na swiecie:

Zrodto: opracowanie wtasne na postawie danych z https://www.bankier.pl/wiadomosc/NBP-kupuje-zloto-kwiecien-
2023-8543726.html

Zdecydowanym liderem w ilosci posiadanych rezerw ztota s3 Stany Zjednoczone. Wynika to z faktu
miana najwiekszej gospodarki Swiata oraz zasztosci wynikajacej z bycia w przesztosci gwarantem systemu
Bretton Woods. Chiny zwiekszyty swoje rezerwy ztota w ciggu ostatnich kilku lat i zajmuja jedno z czoto-
wych miejsc pod wzgledem ilosci posiadanego ztota. Naleza do panstw, ktéreskupujanajwiekszeiloscizto-

I https://www.bankier.pl/wiadomosc/Banki-centralne-znow-umowily-sie-w-sprawie-zlota-3126231.html
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tegokruszcu.Chiny s3 stosunkowo mato transparentne, jesli chodzi o doktadne informacje na temat swoich
rezerw ztota, takze ich ilos¢ opiera sie na szacunkach.

Zainteresowanie ztotem rosnie (takze wsrdéd bankéw centralnych) w czasach kryzysu i niepokoju.
Znaczne zwiekszenie rezerw miato miejsce ostatnio po kryzysie finansowym subprime z lat 2008-2009.
Zwiekszeniu rezerw w ztocie sprzyjaty takze wydarzeniu typu niedawna pandemia COVID-19 (2020) oraz
wybuch konfliktu zbrojnego miedzy Rosja a Ukraing (2022). Szczegblnie te dwa ostatnie wydarzenia skto-
nity Narodowy Bank Polski do duzego powiekszenia swoich rezerw w ztocie pierwszy raz od wielu lat.
Skupujemy ostatnio rekordowe ilosci ztota i wciggu tylko ostatniego poétrocza rezerwy zwiekszyty sie az
o niemal 100 ton, osiggajac w pazdzierniku 2023 catkowita liczbe posiadanego kruszca na 339,25 tony?2.
Tak duze zakupy maja za zadanie umacniac kurs ztotéwki wobec innych walut, studzi¢ tendencje inflacyjne
w polskiej gospodarce oraz zwiekszac prestiz kraju na arenie miedzynarodowej.

Podsumowujac, cho¢ ztoto juz dawno nie stanowi gtdwnego Srodka ptatniczego to wciaz jest istotnym
sktadnikiem rezerw bankéw centralnych. Cho¢ udziat tych rezerw ma charakter symboliczny, zazwyczaj
one nie stanowig wiecej niz ok. 20% wartosci catych rezerw bankéw centralnych to majg wazny wymiar
psychologiczny. Cho¢ w historiiwystapito kilka okreséw stopniowego odchodzenia od ztotego kruszca, to
tradycja przechowywania rezerw w ztocie przez banki centralne wydaje sie by¢ niezagrozona.

Bibliografia

+ David Begg, Rudiger Dornbusch, Stanley Fischer: Makroekonomia, Polskie Wydawnictwo Ekonomiczne,
Warszawa 2007.

2 https://www.bankier.pl/wiadomosc/NBP-kupuje-zloto-pazdziernik-2023-8641736.html
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Mianem ,Ztotego Wieku" w historii Polski zwykto sie okresla¢ XVI w. — Rzeczpospolita byta jednym
z najwiekszych i najpotezniejszych panstw Starego Kontynentu. W roku 1500 PKB per capita w naszym
rejonie stanowit 62% tego wskaznika w kazdej z dwunastu najwiekszych gospodarek Europy Zachodniej.
W Warszawie, Krakowie, Gdansku czy Lwowie robotnik budowlany zarabiat srednio 75% pensji, ktorg za
adekwatng prace ptacono w Londynie. Roztam w rozwoju gospodarczym Starego Kontynentu, kiedy jego
zachodnia cze$¢ zaczeta znaczaco odbiegac¢ od wschodniej, a nastepnie lata rozbioréw, wojen i komu-
nizmu sprawity, ze w 1989 r. PKB per capita wyniést nad Wistg zaledwie 35% tego, co na Zachodzie.
Odrabiane olbrzymich strat przez Polske rozpoczeto sie dopiero po przemianach ustrojowych. Dzieki licz-
nym atutom Polakéw, nastepowat staty bardzo szybki wzrost zamoznosci spoteczenstwa — od 1995 do
2012 wzrost PKB per capita byt nad Wistg szybszy, niz w wiekszosci innych panstw europejskich. Polska
zostata zaliczona przez OECD i Bank Swiatowy do ,pafstw o wysokim dochodzie”. Liczne dtugoterminowe
prognozy czotowych ekonomistéw szacujg, ze Polska bedzie nadal rozwija¢ szybciej niz panstwa Europy
Zachodniej i stan ten bedzie sie utrzymywat przynajmniej do 2030 roku. Dzieki temu PKB per capita w Pol-
sce moze osiggnac 80% sredniej ,,panstw starej Unii”, co stanowi bezprecedensowe osiggniecie naszego
kraju. Kluczowym elementem przyczyniajgcym sie do niezwykle szybkiego wzrostu i doganiania najbogat-
szych krajéw europejskich jest w duzej mierze czynnik ludzki: zaradnos¢ i kreatywnos$¢ oséb starszych,
ktére nabyty niezwykle istotne cechy w czasach komunizmu, jak réwniez przebojowos¢ i umiejetnosci
matematyczno-informatyczne mtodego pokolenia. Nader istotnymi sg rowniez: zdrowy sektor bankowy,
zdywersyfikowana gospodarka, rosnacy poziom wyksztatcenia spoteczenstwa oraz bardzo szybki rozwoj
infrastruktury krajowej.

Na przestrzeni ostatnich lat wytyczony przez Unie Europejska kierunek jawi sie jako niezwykle
ryzykowny dla Panstw cztonkowskich, szczeg6lnie tych nie bedacych w gronie najbardziej uprzywilejo-
wanych?. Mowa oczywiscie o Frangji, Holandii, w szczegblnosci zas Niemiec — ktérych obecne nr jeden
w Europie obarczone jest wieloma tragicznymi zasztosciami historycznymi. Jak dotad nie rozwiazanymi,

1 Zrédto: Raport,Zapomnij o parstwach BRIC, powitaj Nowa Europe”
2 Zr6dto: www.nbp.pl
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a z pewnoscig mogacymi takimi by¢ w przypadku wtgczenia istotnych czynnikéw jak: dobra wola oraz
odpowiedzialnos¢, ktérych niestety jak widac po dzis dzien brak. Nie jest w zadnym stopniu przesadnym,
iz fakt, iz Polska po tylu latach zniewolenia, odzyskata Niepodlegtosc — jest swoistym cudem. Zniszczenia
wojenne w infrastrukturze kraju pomimo, iz olbrzymie nie stanowity tak tragicznych w swych skutkach, jak
utrata najcenniejszego kapitatu —jakim sg ludzie. Pozbawienie Kraju ,Inteligencji” wymaga wielu pokolen,
wychowywanych w duchu patriotyzmu aby odbudowa Paristwa stata sie mozliwa. W przypadku Polski stato
sie to relatywnie szybko — stad warta podkresélenia ponownie wzmianka o zaistniatym cudzie. Nie bez zna-
czenia jest rbwniez swego rodzaju patriotyczny gen przetrwania, przedsiebiorczosc¢ i pracowito$¢ Polakow
uksztattowanych przez trudng, historyczna relacje z tymi, ktérzy zachowywali sie zgota odmiennie od skta-
danych zapewnien i deklaracji. Zawsze jednak sg dwie strony tej samej monety, w tym przypadku pomimo
niezwykle trudnej dla Polski historii, druga strona wspomnianej monety jawi sie bardzo obiecujaco.

Oczywiscie jesli w sposéb wtasciwy i przez odpowiedzialne osoby — patriotow bedzie wprowadzana
i zarzadzana. Te druga niezwykle perspektywiczng strong monety (Orzet czy reszka) jest wtasnie Orzet —
stanowiacy Godto Polski - ten swoisty, majestatyczny symbol sity i zwyciestwa, odzwierciedla wyjatkowe
cechy Polakow, ktére nabywali pokoleniowo od trudnego i niezwykle wymagajacego nauczyciela jakim
okazata sie historia. Do atrybutéw bedacych we ,wtadaniu” NARODU POLSKIEGO naleza:

* Niezwykta pracowitos¢, wytrwatose;

* Przedsiebiorczos¢, kreatywnos¢, patriotyzm,

= Bardzo wysoki poziom wiary w stosunku do innych krajéw UE (wigze sie z tym pewien zespét niezbed-

nych wartosci i cech stanowigcych fundament do wtasciwego rozwoju kraju w ujeciu najszerszym),

* Pewne uwarunkowania doprowadzity do tego, iz posiadamy najlepszych informatykéw na Swiecie,

w dobie bardzo szybkiego rozwoju technologicznego, ze szczegblnym uwzglednieniem sztucznej
inteligencji, moze stanowic to jeden z najwiekszych atutéw Polski,

* Trudna historia nauczyta nas Polakéw w sposob niezwykty cenié¢ wolnosé, tak czesto podziwiany

przez reszte wspotczesnego Swiata. Doprowadzity do tego lata zniewolen i ucisku — bo to wtasnie
w niewoli wiecej sie o wolnosci mysli, niz w czasach wiecznej pomyslnosci. Zas odzyskana, oku-
piona tak wielkim poswieceniem jawi sie, otulona w dostojenstwo — ktére raz utracone, nigdy nie
chce zostac powtoérzone...Dzis waznymi elementami utrzymania wolnosci Polski s3 posiadanie wtas-
nej waluty oraz szczeg6lna obrona gotéwki, co mozliwe jest wytacznie przez posiadanie wtasnego,
niezaleznego banku centralnego.

Czesto powyzszych cech na prozno szukac ich w innych krajach, szczegbélnie tych - majacych w swym
otoczeniu iscie tagodnych ,nauczycieli”. Cechujacych sie pewnymi brakami, wynikajacymi z utraty wtasnej
tozsamosci narodowej,wskutek btednie prowadzonej polityki zagranicznej, stanowigcej czesto iluzoryczne
umotywowanie — odpokutowania za btedy popetnione w przesztosci.

Narodowy Bank Polski: Wtasna, silna waluta narodowa jest kluczem do sukcesu gospodarczego i szansg
na zmniejszenie dystansu, a nawet szybkiego uzyskania przewagi wobec krajow lepiej rozwinietych, ktére
nie majg wtasnej suwerennej waluty. Nalezy jednak pamietac, iz niezwykle istotng role we wzroscie gospo-
darczym kraju odgrywa rowniez czynnik niematerialny, czyli praca — jej ilos¢, liczba zatrudnionych, prze-
cietny roczny czas pracy oraz jej wydajnos¢ i poziom kwalifikacji. Trzeba zwr6ci¢ szczegdlng uwage na fakt,
iz to wtasnie praca tworzy dobrobyt spoteczny, przede wszystkim za$ praca produktywna. Szybkie tempo
wzrostu gospodarczego w czasach powojennych w duzej mierze zawdzieczano wtasnie postawie spote-
czenstwa, ktére wykazywato sie niezwykta ofiarnoscia i zapatem do pracy.

Rynek ztota czeka niezwykle Swietlana przysztos¢, tak wiec niestychanie waznym jest strategiczne
zarzadzanie tym aktywem z perspektywy wzmacniania pozycji Polski na arenie miedzynarodowej (na
wielkie uznanie w mojej ocenie zastuguje decyzja Narodowego Banku Polskiego odnosnie zwiekszenia
zasobow ztota w rezerwach dewizowych o 125,7 ton w latach 2018-2019 oraz dalsze cykliczne i znaczace
zakupy kruszcu). Olbrzymi wzrost popytu na ztoto jak réwniez jego niedoszacowanie cenowe wzgledem
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innych aktywdw postaram sie przyblizy¢ ponizej. Jednoczesnie gteboko wierze, iz utwierdzi nas jeszcze
bardziej w przekonaniu odnosnie koniecznosci wtasciwej strategii zarzadzania aktywami w postaci ztota,
ale réwniez srebra i miedzi w ujeciu krajowym. W miejscu tym, chciatbym szczegdlnie podkresli¢, iz nie-
zwykle istotng i korzystng dla interesu Polski bytaby wspotpraca Narodowego Banku Polskiego i KGHM
Polska MiedZ S.A. (jeden z najwiekszych producentéw srebra i miedzi na Swiecie), ktéra doprowadzitaby do
tego, ze niedowartosciowany surowiec, jakim jest srebro, zamiast by¢ sprzedawanym za granice - stawatby
sie aktywem narodowym. Kluczem do osiggniecia przewagi konkurencyjnej Polski jest regularne przygo-
towywanie kilkuletnich prognoz oraz identyfikowanie gtéwnych umiejetnosci i kompetencji potrzebnych
do osiaggniecia statusu lidera. Jedna z gtownych rol zajmuje Narodowy Bank Polski - uwazam, za niezwykle
istotny staty zwiekszony zakup ztota przez NBP —jako, ze surowiec ten w niedalekiej przyszto$ci moze ulec
olbrzymiej aprecjacji, co postaram sie udowodni¢ ponizej.

.Ztoto to pieniadz, wszystko inne to dtug.” (J.P. Morgan)

Ztoto: W historii ludzkosci wystepuje niewiele rzeczy, ktére wzbudzaty zachwyt cztowieka przez wieki
i pozostaty takie do dnia dzisiejszego. Wiekszos¢ przedmiotow byta Scisle zwigzana z funkcjg, ktéra pet-
nita w zyciu ludzi. Istnieje jednak pewien surowiec, ktéry nie jest produktem pierwszej potrzeby, a mimo
tego zajmowat bardzo wazng pozycje w zyciu cztowieka. Od poczatku istnienia cywilizowanego $wiata
byt ceniony i stanowit obiekt pozadania ludzi. Poczawszy od starozytnego Egiptu i Mezopotamii, poprzez
Etrurie, Grecje, Scytow, Cesarstwo Rzymskie oraz wszystkie epoki naszej ery, az po czasy wspotczesne
towarzyszy ludzkosci i wzbudza ich zachwyt. Mowa oczywiscie o szlachetnym kruszcu jakim jest ztoto —
pierwiastek, traktowany jako cudowny metal, odegrat duza role w dziejach ludzkosci. Jest trudno dostepny,
w przyrodzie wystepuje stosunkowo rzadko. Jeden z najrzadszych surowcéw, przyczynit sie do rozwoju
zycia artystycznego, gospodarczego i kulturalnego. Wszelkie dziedziny zycia zmieniaja sie bardzo czesto,
ulegaja trendom oraz modzie co kilka, kilkanascie lat. Jednak uwielbienie do ztota byto dziedziczone od
pokolen i zadna epoka nie byta obojetna na jego wartos¢ i blask?.

W Tablicy Mendelejewa ztoto zajmuje 69 pozycje obok platyny i rteci. Jest odporne na dziatanie wszel-
kich czynnikéw atmosferycznych. Zawsze zachowuje swoj blask i potysk. Jest doskonatym izolatorem cie-
ptaizimna oraz przewodnikiem elektrycznosci. Nalezy do bardzo ciezkich metali, jego gestos¢ wynosi 19,3
g/cm3. Cate ztoto jakie zostato wydobyte na powierzchnie jest szacowane na ok. 150 tys. ton.

Gdyby zostato ono zgromadzone w jednym miejscu utworzyto by kule o $rednicy 27 metréw badz
szescian o krawedzi boku 19,8 metra. Ztoto jest bardzo plastyczne i rozciggliwe, uncja ztota (31,104 g)
moze zostac rozklepana na blaszke o powierzchni 30 m?, bgdZ mozna z niej wyciggnac drucik o dtugosci
90 km*. Dzieki swoim wtasciwosciom czyste ztoto stosowane jest w galwanotechnice, do ztocenia cze-
$ci, ktore wymagaja duzej antykorozyjnosci, gtbwnie w przemysle elektrotechnicznym i radiotechnicznym.
Uzywane jest takze w przemysle jubilerskim, ztotniczymi zegarmistrzowskim do wyrobu bizuterii i zegar-
kéw. W postaci folii jako tzw. ztoto listkowe jest wykorzystywane do renowacji dziet sztuki. Stopy ztota
z miedzia sg stosowane przez mennice do bicia monet. Coraz wieksza role ztoto odgrywa we wspotczesnej
technice rakietowej i elektronice®. Ztoto wystepuje w przyrodzie w stanie rodzimym jako tzw. samorodki
lub w zwigzkach chemicznych. W stanie rodzimym wystepuje w brytkach lub w postaci bardzo rozdrobnio-
nej jako tzw. piasek ztoty. Towarzyszy ono réwniez niektérym rudom metali, takim jak piryt lub arsenopi-
ryt. W skorupie ziemskiej zawartos¢ ztota jest bardzo mata. Stanowi 0,000001% og6tu pierwiastkow wcho-
dzacych w sktad budowy Ziemi. Dla poréwnania zawarto$¢ innych pierwiastkéw z grupy metali wynosi
przyktadowo: aluminium 7%, zelazo 5%, wapn i s6d 3%, magnez 2%°.

5 Zrédto: http://swiat.newsweek.pl/starozytnych-grekow-recepta-na-kryzys,100861,1,1.html
4 7Zrodto: http://rzymmmska.republika.pl/republika.htm

5 Zrédto: http://www.romanum_historicus.pl/

6 Zrodto: Tamze.
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Majac na uwadze stowa Winstona Churcilla, ze ,im dalej patrzymy w przesztosc, tym wiecej mozemy
powiedziec o przysztosci’ — dokonamy historycznej analizy zaleznosci ztota do indeksu Dow Jones tzn. ile
uncji ztota kosztowata jedna jednostka Dow Jones od 1915 roku. Po gtebszej analizie dostrzezemy trendy,
ktorych podobienstwo jest wrecz porazajace. Ogoblnie rzecz ujmujac pojawiaja sie okresy, kiedy ztoto byto
wyjatkowo tanie (szczyty na wykresie) oraz bardzo drogie (dotki na wykresie) —jak to w zyciu bywa staty za
tym niezwykle istotne fakty. Przesledzmy wiec po krotce ponizszy wykres, ktéry bedzie stanowit dla nas
iScie miarodajny fundament przysztych cen ztota, a tym samym srebra, gdyz miedzy tymi metalami wyste-
puje silna dodatnia korelacja.

Wykres1. Dowto Gold Ratio (Ounces)

Zr6dto: opracowanie wtasne

.Ludzie mysla zbiorowo, mozna zauwazy¢, ze zbiorowo traca rozum,
podczas gdy zmysty odzyskuja powoli i jeden po drugim”

Charles Mackay - autor ksigzki
Niezwykte ztudzenia i szaleristwa ttumow z 1841 r.
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1. Mamy 1929 rok - ceny akgji s3 na bardzo wysokich poziomach, jedna jednostka Dow Jones stanowi
rownowartos¢ az 18,36 uncji ztota. Pojawiajg sie komentarze jako, ze krolewski metal stracit juz nie-
odwracalnie swoj blask na rzecz akcji bedacych pochodng majacego trwac jakoby wiecznie — ozy-
wienia gospodarczego. Ludzie tracg niemal catkowitg wiare w ztoto — traktujac go jako aktyw o mato
dochodowe wzgledem akgji — dokonujg masowej wyprzedazy krolewskiego kruszcu. Nastepujace po
1929 roku cztery lata spedzg im sen z powiek — stanowigc swego rodzaju inwestycyjny koszmar.

2. Wielki Kryzys: lata 1929-1933- okres$lany réwniez mia-
nem wielkiej depresji — najwiekszy kryzys gospodarczy
w XX wieku, obejmujacy praktycznie wszystkie kraje oraz
dziedziny gospodarki. Wiekszos¢ oséb, ktére w 1929
roku byto zagorzatymi zwolennikami akcji (jednoczesnie
przeciwnikami ztota) traci majatki swojego zycia. Przed
gietda i bankami ustawiajg sie ttumy — lecz w wiekszosci
przypadkéw instytucje te puszczajg interesantéw z przy-
stowiowym kwitkiem. Panika ws$rod ludzi siega zenitu
siejac spustoszenie niczym tornado’. Niemniej jednak
w tej ,ciemnej burzy” mozemy dostrzec btysk - niczym
odbijajacego blask promieni stonecznych kawatka ztota.
S3 to ludzie, charakteryzujacy sie zdrowo-rozsadkowym
podejsciem do otaczajacej ich rzeczywistosci oraz boga-
tym doswiadczeniem — skutkujgcymi przede wszystkim
swoista awersja wobec inwestycji za ktéorymi podazaja
ttumy.

.Pierwszym warunkiem szczescia jest rozsadek.”
Sofokles

Osoby te wbrew opinii analitykéw, rynkowi czy niejednokrotnie bardzo szybko bogacacym sie s3sia-
dom (ktérzy notabene pézniej stracili caty dorobek) zakupili ztoto-w momencie gdy wszyscy dokony-
wali jego sprzedazy. W wielu przypadkach ludzie ci trzymali zakupiony kruszec nawet w najbardziej
newralgicznych momentach — gdy wszyscy uwazali to za nie tylko nierozsadne, co wrecz pozbawione
jakiegokolwiek sensu. Na co dzien dato sie styszec opinie: jesli inwestowac to tylko w akcje - wszyscy
tak robig przeciez akcje bardzo szybko rosng, rynek rozwija sie w zawrotnym tempie, ZLOTO?? -
moze byto dobre ale w Sredniowieczu. To nie doszacowane przez wszystkich ztoto, ktore skutecznie
przechowato wartos¢ przez blisko 4 tys. lat (niejednokrotnie na przekér wielu wybitnym ekonomi-
stom i uczonym) réwniez tym razem z zaistniatej sytuacji wyszto obronng reka. Nastepowat systema-
tyczny wzrost ceny ztota —jego wartos¢ wzgledem jednostki Dow Jones w przeciagu 4 lat umacnia sie
089,4% -7 18,36 0zdo 1,94 0z za jedna jednostke najpopularniejszego indeksu. Pojawia sie euforia
tym razem w kierunku ztota — ludzie widzac rosnace ceny, znéw dostrzegaja jego ,blask” - dokonujac
przy tym masowych zakupow z nadziejg na niekonczace sie wzrosty. Niestety jak to w zyciu bywa
w momencie gdy wszyscy kupuja — nie jest to najlepszy moment na dokonywanie inwestycji. Tak byto
i tym razem — ztoto weszto w dtugotrwatg faze bessy trwajaca az 32 lata — do roku 1965. Oczywiscie
w miedzyczasie wystepowaty sporadyczne wzrosty i spadki ceny ztota nie mniej jednak w dtugiej
perspektywie miato ono trend definitywnie spadkowy.

7 Zrédto:Bernanke,Ben.EssaysontheGreatDepression.Princeton:PrincetonUniversityPress,2000.
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3. Mamy rok 1965 - sytuacja niezwykle przypomina tg z lat
30. Niestety natura ludzka raz jeszcze bierze gére nad
zdrowym rozsadkiem i doswiadczeniem — tym razem
nabytym w czasie Wielkiego Kryzysu. Po raz kolejny
uwaga inwestorow skierowana jest w strone akgji, kto-
rych ceny wywindowane sg do niebotycznych pozio-
mow, pomingwszy niezwykle tanie — kolejny raz ,pozba-
wione blasku” ztoto. W 1966 jedna jednostka Dow Jones
stanowi robwnowartos¢ 27,85 oz ztota. Zwré6émy uwage
na dos¢ istotny fakt (majacy miejsce réwniez w roku
2000) mianowicie ostatni dotek na ztocie wynoszacy
18,36 0z/DOW pogtebit sie od tamtego czasu 0 51,6%
wynoszac wspomniane 27,85 0z/DOW w roku 1966.
Po tym czasie rozpoczat sie niemalze 9-leti wzrost, kon-
czacy sie umocnieniem ztota do jednostki Dow Jones
0 87,8% - z 27,85 do 3,39 uncji. Z poczatkiem roku
1975, rozpoczeta sie trwajaca kilkanascie miesiecy
korekta trendu wzrostowego — ktéra w tamtym czasie za
takowa z pewnoscig nie byta uwazana. Mysle, iz warto
w tym miejscu poswieci¢ wtasnie nieco uwagi 6wczes-
nym opiniom analitykéw, oceniajacich ,trafnos¢” z jakze
uprzywilejowanej pozycji- roku 2023:

Tygodnik ,Time" 2 sierpnia 1976 roku zamiescit artykut,

ktorego fragment brzmiat:

.Dla gromadzacych ztoto i spekulantdéw, ztoto miato
ostatnio tyle blasku, co zardzewiata puszka. W ciagu
19 miesiecy, ktére uptynety od czasu, gdy ztoto zndow
moze bycC legalnie nabywane przez obywateli USA,
cena spadta o ponad 40% od szczytu notowan przy
198,8 USD/oz. W ciggu trzech chaotycznych dni handlu
w zesztym tygodniu ztoto spadto o 14 dolaréw na rynku
w Londynie osiggajac 31-miesieczne dno przy cenie
105,5 USD/oz. Pomimo faktu, ze kurs wzrést do 111
USD/oz do konca tygodnia, jest to wcigz ponura cena
dla ,ztotych zukow”, ktorzy jeszcze niedawno prognozo-
wali 300 dolaréw za uncje, badz wiqcej”g.

Od dna korekty przypadajacej na dzien wydania powyz-
szego artykutu (sierpien 1976) — w przeciagu 4 lat ztoto
wzrosto 8-krotnie osiggajac 875 S/oz (w przetozeniu na
relacje do indeksu Dow Jones dato to kolejne umocnie-
nie ztota o 85,3% czyli 1,3 oz za jedna jednostke Dow
Jones). Po raz kolejny, mozemy powiedzie¢, iz ,przesta-
rzate majace tyle blasku, co zardzewiata puszka ztoto"-
odniosto druzgocace zwyciestwo. Oczywiscie zagorzali
przeciwnicy powiedzg, iz w tamtym czasie byto zupet-
nie inne srodowisko makro- ekonomiczne i owszem po

8  7rédto: https://www.nytimes.com/1976/11/25/archives/gold.html
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czesci beda mieli racje. Jednak pamietajmy, ze jest ono zmienne od poczatkéw istnienia cywilizacji
—amimo to ztoto zawsze przechowuje warto$¢, dajac co i raz sposobnos¢ olbrzymiego wzbogacenia
sie —co moim zdaniem zbliza sie po raz kolejny i moze zapukac do naszych drzwiw 2025-2035 roku
— pewnym jest za$, iz warto bedzie w tym czasie miec¢ troche krolewskiego kruszcu.

4. Mamy rok 2000 — w przeciwienistwie do pozostatych —badanych przez nas okreséw —ten z pewnoscia
wiekszo$¢ z nas pamieta. Bessa na ztocie trwata blisko 20 lat, osiggajac apogeum w roku 2000, kiedy
to jedna jednostka indeksu Dow Jones miata rbwnowartos¢ bagatela 42 uncji ztota. Jak juz wspo-
minatem od ostatniego dotka na ztocie 27,85 0z/DOW (1966) mineto blisko 34 lata i po raz kolejny
pogtebit sie 0 50,8% - zwr6¢my uwage, iz trzeci raz z rzedu dotek pogtebia sie o blisko 50% tzn.:
18,36 0z(1929r.)- 27,850z (1966 1.) - 42 0z (2000 r.). Dos¢ istotnym faktem jest réwniez zbieznos¢
czasowa miedzy poszczegblnymi dotkami: 1929 (+37 lat) - 1966 (+34 lata) — 2000 rok. W roku 2000
rozpoczeta sie hossa na rynku ztota bedaca niemalze odzwierciedleniem tej rozpoczetej w roku 1966
- wystepuje zbieznos¢ czasowa trwania wzrostéw jak rowniez ich korekt, procentowe umacnianie
sie ceny ztota wzgledem jednostki Dow Jones i niejako podobna sytuacja makroekonomiczna. Gdy-
bysmy doktadnie przeniesli zdarzenia z lat 1975-1980 wowczas obecna korekta rozpoczetej w 2000
roku hossy powinna zakorczy¢ sie maksymalnie na poziomie 16,59 oz za 1 jednostke Dow Jones — co
przy wartosci indeksu na poziomie 14926 (2013 rok), datoby nam cene okoto 900-1000 dolaréw za
uncje jubilerska (w grudniu 2015 r. - wyniosta 1060 dolaréw). Gdyby ztoto umocnito sie wzgledem
Dow Jones (jak to miato miejsce w czasie drugiej fali wzrostéw w latach 1976-1980) datoby nam
to 1,65 oz/Dow - czyli cene za uncje ztota bliska 9 tys. USD/oz - jakkolwiek nieprawdopodobnie to
brzmi, taki scenariusz jest jak najbardziej mozliwy, co niejednokrotnie pokazywata historia. Zwr6¢my
uwage, iz podczas wspomnianej drugiej fali wzrostu w latach 1976-1980 ztoto wzrosto ponad 8-krot-
nie ze 105 do 875$/0z — zatézmy wiec, ze pod koniec korekty trendu wzrostowego na ztocie w 2014
roku, kiedy osiggneto ono cene ok 1000 $S/0z po czym wkroczyto w drugg fale wzrostu notujac — jak
to miato miejsce w latach 1976-1980 — (8-krotny wzrost) — datoby to nam cene ztota na poziomie
8-9 tys.5/o0z (miejmy przy tym na uwadze fakt iz od 1970 roku Swiatowa wydajnos¢ ekonomiczna
zwiekszyta sie wielokrotnie). Obecna cena w roku 2023 jeszcze bardzo krétko oscyluje w granicach
2 000S/oz.

Podsumowujac zwrdo¢my szczegbdlng uwage na kilka niezwykle istotnych zjawisk. Mianowicie w ciggu
ostatnich 100 lat inwestowanie znacznie zyskato na popularnosci — przyciggajac co raz to wieksze rzesze
uczestnikéw. Skutkuje to swego rodzaju przewidywalnoscia rynku — mam na mysli fakt, iz odchylenia spe-
kulacyjne kiedy to masy ,inwestuja” w dane aktywo s3 coraz bardziej widoczne. Wracajac pamiecia kilka
lat wstecz pamietam ,banki” na réznych aktywach - gtéwnie, akcjach oraz nieruchomosciach — w wiekszo-
$ci przypadkow ludzie postepowali wedle statego schematu — inwestowali w aktywa w ktére inwestowata
wiekszo$¢ —kupujac tym samym zawsze na gorce i sprzedajac w dotku.

Jak juz wczesniej pokazatem ilos¢ ztota niezbedna do zakupu jednej jednostki Dow Jones zwiek-
szata sie 0 50% (szczyty wykresu) — gwoli przypomnienia: 18,36 oz (1929 r.), 27,85 o0z (1966 r.), 42 oz
(2000 r.).W okresach hossy na ztocie réwniez wystepowato silniejsze umocnienie sie ztota o blisko 33%
w poréwnaniu z poprzednia ,gorka" tzn.: 1,94 0z (1933 r.), 1,3 0z (1980). Gdybysmy uwzglednili te wyniki
(30-50% silniejszego umocnienia ztota do Dow) podczas majacej nadejs¢ kolejnej banki na ztocie, 1 uncja
drogocennego kruszcu mogtaby sie zrownac zwartoscig 1,6 — 2 indekséw Dow Jones, ktérego wartos¢
wynosi obecnie 34000S. Moze to oznaczac kilka mozliwych scenariuszy — mianowicie:

+ Ceny akcji bardzo mocno spadng,

+ Cena ztota bardzo szybko wzrosnie,

* badz - co moim zdaniem jest najbardziej prawdopodobne:

Nastgpi potaczenie powyzszych scenariuszy — czyli akcje zaczng bardzo mocno spada¢, ztoto zas
droze¢. Warto mie¢ na uwadze réwniez fakt olbrzymiej — niespotykanej dotad skali podazy dolarowych
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srodkéw ptatniczych oraz fakt, iz zaledwie w ciggu ostatnich 30 lat hiperinflacja wystepowata w: Rosji,
Argentynie, Zimbabwe, Peru, dawnej Jugostawii, Polsce, na Ukrainie, Estonii, Boliwii, Chile, Biatorusi
i ponad innych 20 krajach.

W pracy staratem sie zawrze¢ kwestie wazne z punktu widzenia dtugofalowego interesu Polski, wskazu-
jac na olbrzymie szanse wynikajace z wartosci potencjatu ludzkiego. Rozw6j nowych technologii, w szcze-
golnosci zas sztucznej inteligencji stwarza olbrzymie mozliwosci dla Polski ze wzgledu na fakt, iz to wtas-
nie Polacy s3 najlepszymi informatykami i programistami na sSwiecie. Tak cenny kapitat nie moze zostac
zmarnowany, nalezy stworzy¢ dogodne warunki pracy dla wspomnianych os6b aby nie przyczyniaty sie do
rozwoju innych krajow —w tym obszarze Narodowy Bank Polski ma duze pole do wtasciwych dziatan. Uwa-
zam, iz bastionem naszej wolnosci jest silna waluta narodowa (Polski Ztoty) oraz gotéwka, ktérej nalezy
broni¢ niemalze za wszelka cene —ten trudny i odpowiedzialny obowigzek spoczywa na Narodowym Banku
Polskim. Pomimo nasilajacych presji ze strony UE i jej watpliwych kierunkéw, udaje sie Polsce dzieki NBP
broni¢ tego, co w istocie najwazniejsze — Wolnosci w szerokim rozumieniu tego stowa. Uwazam réwniez za
niezwykle stuszne i wazne obecne stanowisko NBP do kwestii cyklicznego zakupu fizycznego ztota, jednak
w dobie spadajgcej wartosci dolara oraz zaufania do niego sktaniatbym sie do jeszcze wiekszych zakupdw
ztota - znacznym kosztem dolarowych rezerw dewizowych (gdyz dolar ma znikome szanse do aprecjacji
wzgledem ztota, za$ odwrotnie szanse sg niemalze 100%).
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Cyfrowy pieniagdz
banku centralnego
jako instrument
polityki pienieznej






Bankowos¢ centralna w obliczu postepu
technologicznego

Pomimo ze bankowos¢ centralna nie ma zbyt dtugiej historii, to na przestrzeni lat nieustannie rozwija
sie wraz z formowaniem relacji sektora prywatnego i pafnstwowego oraz powigzan miedzy podmiotami
gospodarczymi wewnatrz panstwa i poza jego granicami. Funkcje i cele banku centralnego, a co za tym
idzie narzedzia bankowosci centralnej ewoluuja dostosowujac sie do aktualnych potrzeb tadu gospodar-
czego. Jednym z czynnikdw, ktéry ma bardzo znaczacy wptyw na rozwdj bankowosci centralnej jest globa-
lizacja i powszechne otwieranie sie gospodarek.

Ostatnie dekady charakteryzowaty sie tez bardzo dynamicznym rozwojem technologicznym, ktéry nie
pozostaje bez znaczenia dla dziatalnosci bankdéw centralnych. Rozwdj rynku ustug ptatniczych powoduje,
ze obywatele coraz czesciej korzystaja z ptatnosci bezgotowkowych, ktére co do zasady s3 wygodniej-
sze i szybsze. Preferencje co do metod ptatnosci w Polsce zostaty przedstawione na ponizszym wykresie.
Wieksza tendencje do korzystania z ptatnosci bezgotéwkowych na przyktadzie Polski mozna zaobserwo-
wac zwtaszcza w wiekszych miastach wsréd os6b mtodych oraz w Srednim wieku.

Wykres 1. Preferowane metody ptatnosci.

Zr6dto: NBP. Raport o obrocie gotéwkowym w Polsce w 2022 r, Warszawa 2023 r., https://nbp.pl/wp-content/uplo-
ads/2023/10/Raport-o-obrocie-gotowkowym-2022_internet.pdf, dostep: 29.10.2023 r.

Wiekszos¢ nowych zastosowan na rynku ustug ptatniczych powstaje w odpowiedzi na istniejace prob-
lemy zwigzane z korzystaniem z gotéwki i pienigdza elektronicznego. S3 to przede wszystkim problemy
natury technicznej, systemowej badz prawnej.

W przypadku pienigdza gotéwkowego ograniczeniami sg oczywiscie jego fizyczna postac, spadajacy
udziat w ptatnosciach detalicznych czy koszty obstugi gotéwkowe].

Za to gtéwnym atutem gotéwki jest niewatpliwie zachowanie prywatnej formy wymiany.

Z kolei pienigdz elektroniczny zmaga sie z wyzwaniami, takimi jak chociazby koszty i ograniczenia
systemowe lub mniejsza prywatnos$¢ towarzyszaca transakcjom.

Przyktad rozwigzania, ktére w zamysle zaistniato jako potencjalne remedium na problematyke systemu
finansowego stanowia kryptowaluty dziatajace w oparciu o technologie rozproszonego rejestru. Poza spe-
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kulacyjnym charakterem kryptowalut, za sprawg zapewnionej anonimowosci i szybkosci transferu sg one
tez chetnie wykorzystywane w transgranicznych ptatnosciach'. Moze temu dodatkowo sprzyja¢ mniejsze
zaufanie do lokalnej waluty za sprawg wysokiej inflacji lub niestabilnego kursu walutowego?.

Postep techniczny i zmiana nawykéw obywateli w zakresie ptatnosci wymusza dostosowanie przez
podmioty systemu finansowego istniejacych rozwiazan do potrzeb rynku.

Zwtaszcza bank bankéw, emitent znakéw pienieznych musi na biezgco analizowac dostepne alterna-
tywy dla gotéwki oraz identyfikowaé potencjalne ryzyka, by na nie odpowiednio reagowa¢. Przejawem
dziatan ze strony bankéw centralnych sa prowadzone badania i prace nad CBDC (Central Bank Digital Cur-
rencies), czyli cyfrowymi walutami bankéw centralnych.

Prace nad CBDC.

CBDC stanowi cyfrowa forme pienigdza banku centralnego, dostepna dla ogbtu spoteczenistwa w danym
panstwie. Pieniagdz w takiej postaci staje sie zobowigzaniem banku centralnego i uzupetnieniem dla pienia-
dza gotéwkowego emitowanego przez bank centralny oraz pienigdza elektronicznego znajdujgcego sie na
rachunkach sektora prywatnego.

Aktualnie w ramach trwajgcych prac i badann nad wdrozeniem CBDC obecne s3 dwa podejécia:
powszechnie uzywane ogoélnodostepne CBDC i CBDC wykorzystywane w transakcjach wysoko kwotowych
(np. w systemach rozrachunku papieréw wartosciowych czy w transakcjach transgranicznych).

Jesli chodzi o CBDC przeznaczone dla ptatnosci detalicznych, to rozwaza sie model, w ktérym rachunki
prowadzone bedg bezposrednio w banku centralnym lub tez model polegajacy na emisji token6éw. Nato-
miast w przypadku CBDC z przeznaczeniem ptatnosci wysoko kwotowych, dominuje podejscie polegajace
na emisji tokenéw przez bank centralny w oparciu o technologie rozproszonego rejestru?.

Docelowo w przysztosci CBDC wyemitowane przez banki centralne moga sie rézni¢ gtownie ze wzgledu
na przeznaczenie, podmiot prowadzacy konta, poziom centralizacji, stopien anonimowosci transakcji oraz
ilos$¢ posrednikow.

Specyfika poszczegblnych gospodarek i ich systeméw bankowych odbiega od siebie, wiec wprowadza-
nie istotnego elementu rozliczeniowego jakim jest CBDC bedzie nastepowato w réznym tempie i w réz-
noraki sposob. Jednak wspotczesne instytucje finansowe cechuje dos$¢ Scista wspotpraca i wzajemna
zaleznos¢, dlatego dla pomyslnego wdrozenia cyfrowych walut bankéw centralnych kluczowa bedzie inte-
gralnos¢, przynajmniej w aspekcie CBDC dla transakcji wysoko kwotowych. Juz teraz przez niektére banki
centralne podejmowane s3 wspélne prace majace na celu usprawni¢ w przysztosci procesy dokonywania
operacji miedzybankowych z wykorzystaniem cyfrowych walut*.

Do gtéwnych obszaréw bedacych przedmiotem badan i prac zaliczaja sie mozliwos¢ zawarcia w proto-
kole wymogoéw regulacyjnych specyficznych dla danej jurysdykgji (Projekt Mandala), zapewnienie bezpie-
czenstwa i odpornosci systemédw CBDC offline i online (Projekt Polaris), rozrachunek pienigdza cyfrowego
banku centralnego z innymi stokenizowanymi aktywami finansowymi funkcjonujacymi w oparciu o tech-
nologie rozproszonego rejestru (Projekt Helvetia), tworzenie prototypéw platformy stuzacej do rozliczen
miedzynarodowych przy uzyciu CBDC emitowanych przez wiele bankéw centralnych z pominieciem ban-

1 Bank Rozrachunkéw Miedzynarodowych, Raport: ,Considerations for the use of stable coin arrangements in cross-border pay-
ments”, 31.10.2023, s. 9-12, https://www.bis.org/cpmi/publ/d220.pdf, dostep: 03.11.2023 r.

2 1. Joseph, U.S. International Trade Commission, ,Digital Currencies and Cross-Border Payments: An Overview”, kwiecien 2023, s.
2, https://www.usitc.gov/publications/332/executive_briefings/ebot_digital_currency.pdf, dostep:02.11.2023r.

3 Narodowy Bank Polski, Raport: ,Pienigdz cyfrowy banku centralnego”, Warszawa, Maj 2021, str. 8, https://nbp.pl/system-platni-
czy/dane-i-analizy/analizy-i-opracowania/pieniadz-cyfrowy-banku-centralnego/, dostep: 27.10.2023 r.

4 Bank Rozrachunkéw Miedzynarodowych, https://www.bis.org/about/bisih/topics/cbdc.htm,dostep: 31.10.2023 .
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kéw korespondentéw (Projekt Dunbar), czy eksperymenty bankéw centralnych majgce na celu zwiekszenie
efektywnosci transgranicznych ptatnosci wysoko kwotowych (Projekt mBridge). Biorac pod uwage skale
projektéw i liczbe zaangazowanych panstw, mozna stwierdzi¢, ze determinacja do wypracowania rozwia-
zan dedykowanych CBDC jest duza.

Warto zauwazy¢, ze w proponowanych rozwigzaniach w ramach prowadzonych projektéw analizowane
jest wykorzystanie technologii blockchain i smart kontraktéw typowych dla zdecentralizowanych finan-
sow (DeFi). Wdrozenie w tradycyjnej bankowosci koncepcji zapozyczonych z DeFi bytoby czym$ zupetnie
nowym, a trzeba podkresli¢, ze sg one brane pod uwage w celu usprawnienia wspoélnych rozliczen miedzy-
bankowych.

Dla przyktadu zainicjowany przez BIS Innovation Hub przy udziale bankéw centralnych Francji, Szwajca-
rii i Singapuru projekt Mariana polegat na przetestowaniu rozliczen transgranicznych wysoko kwotowych
ptatnosci w cyfrowym euro, cyfrowym dolarze singapurskim i cyfrowym franku szwajcarskim, atesty bazo-
waty na publicznym blockchainie i tokenach odpowiadajacych jednostkom walut przy jednoczesnym wyko-
rzystaniu mostéw (powszechnie stosowane okreslenie to bridge) jako tacznikéw miedzy ré6znymi sieciami®.

Szczegéblnie interesujace wydaje sie przeprowadzenie testéw transakcji wymiany walut spot za posred-
nictwem pul ptynnosci typowych dla rozwigzan zwanych Automatycznymi Animatorami Rynku (AMM),
powszechnie implementowanymiw zdecentralizowanych gietdach kryptowalutowych. Otworzytoby to sze-
reg dodatkowych mozliwosci pod wzgledem specyfikacji warunkéw dokonywanych operacji. Przyktadem
moze byc¢ okredlenie kursu wymiany, dla ktorego wiekszo$¢ ptynnosci w puli bedzie wykorzystywana,by
pozostata czes¢ ptynnosci przeznaczy¢ na inne cele.

CBDC Ludowego Banku Chin
i Europejskiego Banku Centralnego

Ludowy Bank Chin jako pierwszy rozpoczat analizy i prace nad cyfrowg walutg banku centralnego, bo
juz w 2014 roku. Potrzebe powstania cyfrowego juana motywowano przede wszystkim rosngcg dominacja
dostawcow komercyjnych aplikacji do ptatnosci mobilnych na rynku wewnetrznym nastepujacq wraz z male-
jacym udziatem gotowki w ptatnosciach detalicznych oraz wysokimi kosztami obstugi gotéwkowej i wyklu-
czeniem finansowym 0s6b zamieszkujacych terytoria oddalone od wiekszych aglomeracji na terenie Chin.

Do innych wymienianych czynnikéw zalicza sie wiekszg kontrole nad ptatnosciami w kraju, potrzebe
zwiekszenia wydajnosci systemu ptatniczego i koniecznos¢ zmniejszenia z punktu widzenia Chin zalezno-
$ci od systemu SWIFT.

W ramach programu pilotazowego, w 2022 roku wykorzystano odbywajace sie zimowe igrzyska olim-
pijskie w Pekinie do przetestowania na szersza skale infrastruktury ptatniczej dla chinskiego CBDC, a od
pewnego czasu w niektérych czesciach Chin cyfrowy juan stuzy do optacania podatkéw czy ptatnosci za
bilety na transport publiczny. Odnotowano tez udzielenie w cyfrowym pienigdzu banku centralnego Chin
wysoko kwotowe]j pozyczki przez jeden z bankéw, a takze mozliwos¢ zakupu produktow finansowych za
posrednictwem CBDC winnym banku®. Cyfrowy juan funkcjonuje w dwuszczeblowym systemie bankowym,
gdzie Ludowy Bank Chin petni role emitenta.

> Bank Rozrachunkéw Miedzynarodowych, , Project Mariana: BIS and central banks of France, Singapore and Switzerland successfully
test cross-border wholesale CBDCs”, 28.09.2023 r., https://www.bis.org/about/bisih/topics/cbdc/mariana.htm, dostep: 29.10.2023 .

6 T.Elston, Foreign Policy Research Institute, ,China is Doubling Down on its Digital Currency, 02.06.2023 r., https://www.fpri.org/
article/2023/06/china-is-doubling-down-on-its-digital-currency/, dostep: 02.11.2023 r.
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Podobna role bedzie odgrywat Europejski Bank Centralny, gdy ostatecznie wszczety 2 lata temu projekt
dotyczacy cyfrowego euro zostanie zakonczony sukcesem, a wiele wskazuje na to, ze juz w nieodlegtej
przysztosci cyfrowe euro stanowigce ekwiwalent gotéwki moze funkcjonowac jako prawny srodek ptatni-
czy. Portfele stuzace do przechowywania pienigdza w zatozeniu ECB bedg zaktadane poprzez banki komer-
cyjne lub organy publiczne’.

Cyfrowe euro przede wszystkim ma stuzy¢ obywatelom do natychmiastowych ptatnosci detalicznych,
dzieki czemu sprzedawca nie bedzie zmuszony oczekiwac na nalezne srodki. Mozliwe bedzie tez automa-
tyzowanie transakgji ptatniczych ale na ten moment nie zaktada sie, ze cyfrowe euro bedzie pienigdzem
programowalnyms&. Ograniczy to w znaczacy sposéb wptywanie na poszczegblne cechy i funkcjonalnosci
cyfrowego pieniadza, co nie znaczy, ze ewentualne dostosowywanie waluty w czasie do pojawiajacych sie
potrzeb nie bedzie mozliwe. Europejski Bank Centralny nie zdecydowat tez w dalszym ciagu, czy cyfrowe
euro bedzie oparte o technologie blockchain, czy innego typu.

CBDC jako instrument polityki pienieznej

Wdrozenie przez banki centralne cyfrowego pienigdza bedzie niewatpliwie skutkowato wieloma zmia-
nami w systemie bankowym w aspekcie prawnym i regulacyjnym, ekonomicznym, a takze technicznym.
W zalezno$ci od podziatu rol i zadan, jesli chodzi o obstuge CBDC, cyfrowy pienigdz moze w szczeg6lnosci
w istotny sposéb przeorganizowac dos¢ powszechng w wiekszosci gospodarek rozwinietych architekture
dwuszczeblowego systemu bankowego®.

Wprowadzenie cyfrowego pieniadza, ktoéry bytby dostepny bezposrednio w banku centralnym i tym
samym zostatby pozbawiony ryzyka ptynnosci mogtoby w obliczu nadzwyczajnych zdarzen prowadzi¢ do
zwiekszenia kosztow dziatalno$ci bankow komercyjnych i prowadzi¢ do spadku wielkosci utrzymywanych
przez nie depozytéw wptywajac niekorzystnie na stabilnos¢ finansowa sektoral®.Potencjalnej realizacji
opisanego scenariusza szczegoblnie sprzyjatoby wystgpienie sytuacji kryzysowych i spadek zaufania do
podmiotéw z sektora bankowego. W konsekwencji z duzym prawdopodobienstwem zaobserwowanoby
znaczny wzrost popytu ze strony bankéw komercyjnych na srodki na rynku miedzy bankowym i kredyt
w banku centralnym. Banki centralne pracujac nad CBDC biorg to zagrozenie pod uwage zeby zminimali-
zowac szanse materializacji ryzyka w tym aspekcie.

Przyktad stanowi Europejski Bank Centralny, ktéry planuje natozy¢ limity na utrzymywane salda w cyfro-
wym euro przez obywateli, a przedsiebiorstwa i organy administracji publicznej mogtyby otrzymywac
i dokonywac ptatnosci w cyfrowym euro bez mozliwosci gromadzenia cyfrowej waluty. Oznacza to, ze
wszelkie przelewy w cyfrowym euro na rzecz tych podmiotéw ulegatyby natychmiastowemu transferowi
na standardowe rachunki bankowe?!.

Odseparowanie portfeli dedykowanych srodkom w postaci CBDC od typowej obstugi rachunkowo-pie-
nieznej realizowanej przez banki komercyjne moze wspiera¢ proces odptywu depozytéw z bankéw. Tym
samym w kontekscie polityki pienieznej, trzeba mie¢ na uwadze fakt, Zze nie pozostanie to bez znaczenia
dla instrumentu jakim jest system rezerwy obowigzkowej. Banki komercyjne z duzym prawdopodobien-

7 https://www.ecb.europa.eu/paym/digital_euro/how-it-works/html/index.en.html, dostep: 02.11.2023 r.

8 https://www.ecb.europa.eu/paym/digital_euro/fags/html/ecb.faq_digital_euro.en.html, 18.10.2023 r.,, dostep: 30.10.2023 .

9 J. Wijngaard, K. Van Hee, , Design of a rule-based monetary policy in a Central Bank Digital Currency system”, CEREM, 2021, Vol.
5,No. 4, s. 85-87.

10 A lwanczuk-Kaliska, ,Pieniqdz cyfrowy bankéw centralnych - wnioski z analizy wybranych koncepcji”, Prace naukowe
Uniwersytetu Ekonomicznego we Wroctawiu, 2021, nr 523, s. 187.

11 Europejski Bank Centralny, Raport: , A stock take on the digital euro. Summary report on the investigation phase and outlook
on the next phase.”, 18.10.2023 r, s. 12-13, https://www.ecb.europa.eu/paym/digital_euro/investigation/profuse/shared/files/
dedocs/ecb.dedocs231018.en.pdf, dostep: 28.10.2023 .
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Cyfrowy pienigdz banku centralnego jako instrument polityki pienieznej

stwem statyby sie bardziej wrazliwe na wszelkie zmiany w tym zakresie polityki pienieznej, a by¢ moze
konieczna okazataby sie zmiana podejscia ze strony banku centralnego w prowadzeniu polityki monetar-
nej przy uzyciu tego narzedzia.

Dodatkowym czynnikiem majacym wptyw na baze depozytowa i ptynnos¢ w sektorze bytoby ewentu-
alne oprocentowanie CBDC. Konkurencja w sektorze bankowym na tym polu mogtaby wytwarzac presje
na wzrost krotkoterminowych stép procentowych na rynku pienieznym. Miedzy innymi z tych wzgledéw
cyfrowa waluta stataby sie istotnym elementem w konteksScie zarzadzania ryzykiem ptynnosci dla bankow
i organow petnigcych nadzor nad sektorem.

W modelu, w ktérym bank centralny bezposrednio wptywa na oprocentowanie srodkéw zgromadzo-
nych w CBDC, zyskuje tym samym wiekszg kontrole nad ksztattowaniem stopy oszczednosci gospodarstw
domowych i ich sktonnos¢ do konsumpcji. Z drugiej strony, proby obnizenia tzw. dolnego efektywnego
ograniczenia nominalnych stép procentowych, by pobudzac aktywnos¢ gospodarcza, miatyby niewielkie
szanse na powodzenie przy jednoczesnym dostepie do gotéwki, co na ten moment jest bazowym scena-
riuszem emisji CBDC. Cho¢ wiekszo$¢ bankéw centralnych w swoich projektach nie planuje wykorzystywac
tej formy pieniadza do stymulowania zachowan gospodarstw domowych, to dla przyktadu Ludowy Bank
Chin postrzega taka mozliwos¢ jako jedna z zalet CBDC.

Péki co jednak cyfrowy juan jest traktowany na tych zasadach co agregat MO*2.

Emisja cyfrowego pieniadza przez bank centralny sama w sobie raczej nie powinna skutkowac istot-
nymi zmianami na polu dokonywanych operacji otwartego rynku. Pojawienie sie dodatkowej formy pie-
nigdza w postaci alternatywy dla gotéwki nie ma bezposredniego wptywu na zakup lub sprzedaz aktywow
finansowych, ale wystapienie nadzwyczajnych okolicznosci powodujacych ryzyko dla stabilnosci systemu
finansowego, ktére oznaczatoby wzmozony popyt na pienigdz banku centralnego, z duzym prawdopodo-
bienstwem zainicjowatoby operacje dostrajajace lub strukturalne.

Wptyw cyfrowego pienigdza banku centralnego na kanaty mechanizmu transmisji polityki monetar-
nej jest zalezny przede wszystkim od tego, w jaki sposdb zostang zaprojektowane poszczegdlne cechy
CBDC. Opisana przedtem zwiekszona konkurencja o finansowanie depozytéw bankowych moze wzmocnic
kanat stopy procentowej i kanat kredytowy. Potencjalne zwalczenie problemu wykluczenia finansowego za
sprawg emisji CBDC, ktéry jest determinantg wdrozenia cyfrowego pienigdza wsrdd nie ktérych gospoda-
rek nie powinno w znaczacym stopniu oddziatywac na kanat stopy procentowej ze wzgledu na stosunkowo
niewielkie oszczednosci i niewielki dochdd rozporzadzalny tych gospodarstw domowych, cho¢ oczywiscie
nie mozna marginalizowac tego czynnika. Ponad to zaktadajac, ze powszechnie dostepny pieniadz cyfrowy
wraz ze sprawnie dziatajaca infrastrukturg systemu na poziomie miedzynarodowym zintensyfikuje trans-
graniczne przeptywy srodkéw, to mozna przyjg¢, ze w wyniku emisji CBDC impulsy polityki pienieznej
beda oddziatywac przez kanat kursu walutowego w wiekszym stopniu niz ma to miejsce teraz.

Stanowisko wiekszosci podmiotéw prowadzacych badania i analizy w zakresie oddziatywania emisji
CBDC na realizowanie polityki pienieznej jest takie, ze w normalnych warunkach wywierany wptyw powi-
nien by¢ stosunkowo niewielkit3.13

W tym momencie trudno jednak wskazac catosciowy wptyw cyfrowego pienigdza banku centralnego na
transmisje i konkretne narzedzia polityki monetarnej ze wzgledu na to,ze wiekszos¢ bankéw centralnych
pracujacych nad CBDC nie przedstawita ostatecznego zamystu na te forme pieniadza, a jego poszczegblne
cechy beda sie roznity wzgledem siebie w zaleznosci od banku emitenta.

12 Ludowy Bank Chin, Raport: , Progress of Research & Development of E-CNYin China”, lipiec 2021, s. 12, http://www.pbc.gov.cn/
en/3688110/3688172/4157443/4293696/2021071614584691871.pdf, dostep: 04.11.2023 r.

13 Miedzynarodowy Fundusz Walutowy, Raport: . Implications of Central Bank Digital Currencies for Monetary Policy Transmission”,
Fintech Notes No 2023/010, wrzesien 2023, s. 3, https://www.imf.org/en/Publications/fintech-notes/Issues/2023/09/15/
Implications-of-Central-Bank-Digital-Currencies-for-Monetary-Policy-Transmission-538517, dostep: 06.11.2023 .
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Pawet Huptas

Tekst jest wytacznie wzbogaconym zbiorem poszczegélnych fragmentéw publikacji o przemyslenia
i spostrzezenia autora, a wptyw cyfrowego pienigdza na polityke pieniezna jest zalezny od wielu zmien-

nych.
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